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Legal Problems of Insurance Agents — 


Fire Insurance 


mur readers this month 1s 
Tye, of Joseph Froggatt 
Newark, New Jersey 


Reporting to 
Charles W. 
c Company, 


4 i, HE PROPER HANDLING of fire 
insurance coverage is a most important 
function of an insurance agent. In order to 
adequately service the needs of the insuring 
public, the insurance agent should have 
knowledge of some of the legal ramifications 
and pitfalls involved. The following is a 
check list of matters which the agent should 
clearly understand: 

(1) The mere issuance of a policy of in- 
surance will not create coverage unless the 
This 
is a fundamental principle of insurance, and 
the courts will not enforce collection unless 
is found to exist. An 
such 


insured possesses an insurable interest 


an insurable interest 
“insurable interest” is an 
a nature that the possessor would be finan- 
cially injured by the occurrence of the event 


interest of 


insured against. This principle, as a matter 
of public policy, has been adhered to more 
in fire insurance than in any other form of 
insurance. In fact, the New York standard 
fire insurance policy states that the insur- 
ance may not be for more than the extent 
of the interest of the insured in the prop- 
erty. Other forms provide that the extent 
and nature of the insured’s interest must be 
stated in the policy unless he is the 
and should 
familiarize themselves with their local state 


sole 


unconditioned owner. Agents 


laws in this regard. 
(2) A fire insurance contract covers only 


hostile fires, as distinguished from so-called 
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friendly fires. coverage from a 
hostile fire if the fire is the direct or proxi- 
mate loss. It should also be 
noted that negligence (unintentional) of the 
fire insurance 
There is, however, a duty im- 


There is 
cause of the 
insured is not a defense to 
coverage. 
posed on the insured to exercise all reason- 
able means to preserve the property from 
damage by fire. 


(3) As a rule, unless the policy is “valued,” 
the insured is allowed to recover no more 
than the actual value of his property at the 
time of loss. The courts have placed varying 
interpretations on the words “actual value” 
or “actual value.” There is no hard 
and fast rule which can be applied in all 
The two most common interpreta- 
tions are replacement cost less depreciation 
and the so-called McAnarney formula pro- 
mulgated in McAnarney v. Newark Fire In- 
surance Company, 247 N. Y. 176. In that 
court of appeals rejected both 
market value and the replacement cost less 
depreciation rule. The court said: 


cash 


cases. 


case, the 


“Where insured buildings have been de- 
stroyed, the trier of fact may, and should, 
call to its aid, in order to effectuate com- 
plete indemnity, every fact and circumstance 
which would logically tend to the formation 
[ loss. It 
consider original cost and cost of reproduc- 
value given by 
qualified witnesses; the declarations against 


of a correct estimate of the may 


tion; the opinions upon 
interest which may have been made by the 
assured; the gainful uses to which the build- 
ings might have been put; as well as any 
other fact reasonably tending to throw light 
upon the subject.” 
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Thus, under this rule the insured is en- 
titled to be put in as good condition, in so far 
as practical, as he would have been in had 


no fire occurred, See, also, Butler v. Aetna 


Insurance Company, 64 N. D. 764. 


The replacement rule is, of course, less 
flexible. However, in those jurisdictions where 
it is followed, it is more readily possible to 
estimate accurately the value of the property 


at the time it is insured. 


(4) Partial losses are most important, since 
today it total 
It is important because the coinsur- 


is unusual for there to be a 
loss. 
ance clause becomes operative. The purpose 
of this clause in the policy is to compel the 
insured to carry an amount of insurance at 
least equal to a certain percentage of value, 
usually 80 per cent. Some states do not 
permit use of the coinsurance clause unless 
the insured requests it in writing and the 
rate is reduced. Agents should inform their 
insureds of the potential effect of the co- 
insurance clause in order to avoid embarrass- 
ment in the event of a loss 


(5) In states which require the issuance 
of a valued policy, a duty is imposed on the 
value the property 
The should 


a fair value since failure 


insurer to examine and 
before issuing a policy. agent 
assist in arriving at 
to do so will 
liable for the face amount of the policy in 


result in the insurer being 


the case of a total loss. 


the agent 
which might 
For example, in outlying 


(6) In the case of large risks, 
should be alert 
affect the rate. 


sections, 


to changes 


changes in fire department service 
or water supply could have a material effect 
on the rate. Similarly, the owners of multiple- 
occupancy buildings should report any changes 
in tenants because certain types of occupancy 


could increase or decrease the rate 


(7) Knowledge of binder authority is most 
The should 


essential elements of a contract, the names 


important binder contain the 
of the parties, the amount of insurance and 
duration of the risk, and the premium rate 
It should also be kept in mind that no valid 
contract of insurance can exist if issued after 
the loss. Thus, in Kerr v. Milwaukee Me- 
chanics’ Insurance Company, 117 F. 442, the 
court said: 


“An agent of an insurance company has 
no authority to insure property already de- 
stroyed; and a policy written and intended 
as a substitute for a subsisting policy in any 
but not delivered, and of which 
the assured has no knowledge until after the 


company, 


property is destroyed by fire, is not a valid 


contract of insurance 


Report to the Reader 


Tis ISSUE IN BRIEF 


The extent of an insurer’s obligation 
to pay interest on judgments under 
liability insurance policies is analyzed 
at page 407. You will learn that the 
courts have not been uniform in their 
However, the trend is grow- 
ing toward holding the insurer liable 
for interest on the entire judgment, 
limits 


holdings. 


even portions exceeding policy 


There are many new developments in 
the realm of federal taxation which 
should be considered by the policy- 
holder. A careful study of these 
changes is made at page 412. Among 
the topics presented is the new taxa- 
tion of installment proceeds. 
& 


What constitutes a questioned docu- 
ment and how to handle a 
volving one is discussed at 
Many 


the recs rd 


case in- 
page 420. 
into 
they are 


spurious documents go 


simply because 


never challenged. 


In Heatherly v 
100 F. 


tracts between Heatherly and an insurance 


Sun Insurance Office, Ltd., 


Supp. 376, as a result of several con- 


agent, Heatherly made oral application for 
$11,000 of fire insurance and gave the neces- 
sary data to the agent, who had previously 
stated that he could $11,000 on the 


write tl 
property ] figured the 


involved. The agent 
by Heatherly to 
result of the 
told Heatherly in 
their conference on February 11, 1949, “You 
for $11,000.00." The contem- 
plated policy was not written 


premium and was asked 


write the insurance As a 
negotiations, the agent 
are covered 
immediately 
for the reason that the conversation on Feb- 
ruary ll 


in the afternoon and the 


was concluded around four o'clock 
agent, wishing to 
leave for Kentucky, did not then have 
to write the policy 
from the 


time 
The agent made notes 
data furnished by Heatherly, in- 
cluding the amount of the premium on the 
policy, attached them to a blank insurance 
form removed by him from a pad and put 
them in a folder. At that time the agent 
intended to write the policy in the Sun 
Office. Information as to the agent’s inten- 
tion to write the policy in the Sun Office 
was not conveyed to Heatherly, and he did 


not find out about it until after the fire. 


For clear, the 
agent later thought of putting the coverage 


some reason which is not 


However, this was 
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on a coinsurance basis. 





contingent, among other things, on the 
approval of Heatherly, and never superseded 
the original intention of the agent to write 


the insurance entirely in the Sun Office 


On the basis of these 
rendered judgment 
noted that 


a binding contract of insurance may be effected 


facts, the court 
for the plaintiff. The 


court Tennessee recognizes that 


orally, and that such recognition is limited 


The 


court pointed out that this contract was of 


to contracts of an interim character. 
the kind that is recognized by the Tennessee 
that it is 
insurance practices in Tennessee 


accord with 
The court 


courts, and also in 


aiso noted that while Heatherly was not ad- 
which company the agent in- 
tended to write the insurance with, it was not 


vised as to 


necessary that he be informed of that inten- 
tion. The court cited with approval a federal 
case, Lumbermen’s Mutual Insurance Company 
v. Slide Rule & Scale Engineering C 
6 FrrE AND CASUALTY CASEs 922, 177 F. 
305, 309, wherein the court stated 


ynpany, 
(2d) 


“It is said that the parties’ minds did not 


meet upon the names of the companies to 


We think this wholly 


facts and circumstances of record 


be bound immaterial 
under the 
When the agent represents several companies 
and selects c 


the risk, he is 


rtain of them to be bound by 
contracting for undisclosed 
principals. Each of the companies he repre 
entrusted him with the 


and must be 


sents has agency, 
held to have given him authority 
to beat 


inevitably 


as such agent to select it as the one 
Such authority 
from his authority 


the risk springs 


to make insurance con- 
racts. The insured can not be permitted to 
suffer because 
the time of making the 


several principals he binds.” 


the agent fails to disclose at 


contract which of 


(8) Carelessness or failure 
under the 
the agent personally 


to exercise rea- 
circumstances 
liable for 
proximately caused resulting damages, whether 


sonable care may 


rendet any 
the insured or the insurer \ case in 
Granite State Fire Insurance Com 
pany v. Mitton, 7 Fire AND CASUALTY CASES 
626, 98 F. Supp. 706 (1951). In 
the agent was held liable to the company 
for failure to remove an endorsement 


it be 


point is 
this case, 


from 
the policy after the company had instructed 
him to do so. 


In addition to the above specific matters, 
briefly 


of their importance to clients of an insur 


two cases will be discussed because 


ance agent. 


Pennsyl 
Insurance 


York Su- 


In Dundee Smart Clothes, Inc. v. 
Mutual Fire 
Company, decided by the New 
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vania Lumbermen’s 


preme Court, the court refused to set aside 
a fire loss settlement which the insured claimed 
was entered into as a result of the mutual 


mistake of the parties. The court said: 


“It is well settled that when the parties 
intend to settle an existing claim or contro 
versy with knowledge of the existing facts 
over-reaching on 

settlement 
will not be 
Where there is no mistake con- 
cerning the nature of the injury, but only a 
miscalculation of future consequences, a vol- 
untary settlement of the parties is irrevocable. 


Uncertainties as to 


without any fraud or 
the part of either party, a 
cluded under 


and 
con- 
these conditions 


set aside. 


future consequences ol 
known injuries are presumed to have been 
considered when the parties agreed upon the 


adjustment of their claims. 


The court also found that at the time of 
settlement the parties “were well aware of 
the damage done to the party wall and of the 
possible destruction of the building and the 
betterment and improvement in the plain- 
tiff’s That is apparently the first 
reported decision in New York in which the 
effect of 
to future consequences are presumed to have 


stor e.” 


principle that the uncertainties as 


been considered by the parties has been 
applied in connection with the settlement of 
a property loss. Agents should 
advise their that final adjustment 
should take place only after all possibilities 


been looked into 


insurance 
clients 


of loss have 


W einstein 
v. Commerce Insurance Company, 8 FIRE AND 
Casuatty Cases 395, 82 S. E. (2d) 477, 
decided by the Virginia Supreme Court of 
Appeals on June 21, 1954. In this case the 
court held that an insured, who had a partial 
loss to her apartment building, was not en- 
titled under the New York standard fire 
policy to claim a total loss because of cer- 


The other case to be noted is 


tain zoning ordinances which did not permit 
the building for use as an 
ment house. The court said: 


repair of apart- 
“The policies are in the precise language 
of the statute and contain the following terms: 


In consideration of the provisions and 
added hereto i 

does insure Ethel Wein- 
stein and legal representatives, to the extent 
of the actual cash value of the property at 
the time of loss, but not exceeding the amount 


stipulations herein or 
this company 


which it would cost to repair or replace the 
property with material of like kind and quality 
within a reasonable time after such 
without allowance for any increased cost of 
reconstruction by reason of any 


loss, 


repair or 
(Continued on page 451) 
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Pending Federal Legislation 


A bill (S. 2339) 
which 


recently introduced 
health 


employees. The bill 


was 


would establish a insurance 
program for 


would provide for both basic healt! 


federal 
insur- 
insurance for the 
It would have 


ance and major medical 
employees and their families. 
the government share in the cost of the 
insurance and would provide for the admin- 
istration of the program by the Civil Service 


Commission. 


Senator Johnston, one of the above bill’s 
originators, noted that it outlines a program 
of health 


employees, 


insurance which. the 


through 


protection 
their 


endorsed in 


organizational 
leaders, principle. He 
stated that he understood the main difficulty 
to be over the extent of government partici 
pation. This, he declared, 1 

the Congress will have 


have 


is something that 
to decide upon atte! 
hearing the facts. 
Senator Carlson, the 
the bill, that it 
existing program of 


other originator of 


said would round out the 


| 
fringe benefits 


ernment employees and would fill the largest 
list of benefits started 


ago with the passage of the 


remaining gap in the 
nearly 40 years 
first version of the Civil Service Retirement 


Act. 


\ subcommittee of the 
on Banking and Currency 
ported S 
diction of the 


Senate Committee 
has favorably re 
1168, which would extend juris 
Exchange 
The 


consider the sub 


Securities and 


Commission to insurance companies. 


full committee will now 


committee’s report. 
The federal flood insurance program will 
have to be put aside until the next session 


and 


Albert M 


of Congress, according to Housing 


Home Finance Administrator 


What the Legislators Are Doing 


Cole. He 
made to 
further studies on the program. 


will be 


carry on 


stated tl juest 
Congress for funds to 
The Senate Finance Committee has re- 
ported H. R. 7238, wh 
public provisions of the 
Security Act so as to pré 


ich would amend the 
assistance Social 
vide for 

federal funds for 


effective distribution of 


medical and other remedial care 

Che 
H.R: 
This bill 
Act of 


insurance against 


House of Representatives has passed 


7383 with clarifying amendments. 


would amend the Atomic Energy 
1954 in order to provide 


accidents 


government 
caused by nu- 
has been 
The fol- 
Represen- 
bill) as to 


reactors he bill 
referred to the Senate calendar. 
lowing is a brief explanation by 
tative Price (< 


how the bill would operate 


clear energy 


riginator of the 


“First. As a condition for a license for 


. 2 2 ] ° 
a reactor, th will 


Commission require the 
licensee to take out and maintain financial 
this pro- 


insurance 


protection. The face amount of 


tection is to be the amount of 
i Com- 
fair, 
involved in the re- 
cost of the insur- 


which is privately available, unless the 


finds that a 
considering the hazard 


mission lesser amount is 


actor and the terms and 


ance, among other things. 
“The 


require 


Commission is given authority to 
this financial protection as a condi- 
tion of the license when any other hazardous 
activity in the atomic energy program might 


be carried on 


“Second. Each licensee required to fur- 
nish financial protection is also required to 
maintain a contract of indemnification with 
the Federal Government by which the Gov- 
ernment will indemnify the 


$500 million, 


licensee up to 
and the 
settling claims. 
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including damages 


costs of investigating and 








This $500 million is the maximum amount 
the Government will be called upon to pay 
in connection with incident 
under this bill. 


“Third. Both the 
and the Government’s indemnification 
to be made for the benefit of any person 
who might be found liable for a reactor 
incident. This will cover a large number of 
contractors and subcontractors and it will 
cover them whether they supply the mate- 
rials, knowing they are going into a reactor, 
or whether they supply them through the 
open market. In view of the committee’s 
desire to protect the public, regardless of 
the particular cause of any reactor incident, 
the private insurance and the Government 
indemnification will both cover any person 
who might be liable for the nuclear incident 
at the reactor. 


any nuclear 


financial protection 
are 


“Fourth. The Commission is given the 
authority to use this indemnification pro- 
cedure with its own contractors and sub- 
contractors. There have been occasional 


questions as to the Commission’s authority 
to give indemnification agreements under 
the Atomic Energy Act of 1954 where the 
President has not exercised his special au- 
thority to waive the statutory requirements 
of contracts. In addition, the Commission 
has not always extended its indemnities 
through the tiers of 
tractors so that they are left without any 
protection in the event one of their contri- 
butions to a reactor should be to be 
the cause of a nuclear incident. 


down lower subcon- 


found 


“Fifth. In the 
that 
exceed the amount of 
tion, 


even more remote con- 


tingency the possible damages might 
the financial protec- 
the $500 million 
any 


District 


together with sum, 


the Commission, or person interested, 


can apply to the Court having 


jurisdiction in bankruptcy over the site of 


and have the funds 
available prorated among all those to whom 


liability is owed. 


the nuclear incident 
Congress could appropri 
ate more moneys after further authorization 
hearings before the joint committee, if this 
seemed desirable at the time. The Commis- 
sion is required to make full reports to the 
joint committee whenever there is a nuclear 
incident which might require the exercise 
this bill, and the 
final findings of the Commission are to be 


of the powers given by 


made public. 

“Sixth. 
that the Commission charge $30 a year per 
kilowatts of 


commercial facilities. 
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The joint committee recommended 


thousand thermal 


energy for 
This would cover the 





administrative costs of the protection but 
would not provide an actuarily sound basis 


for accumulating any reserve. 


“To round out the picture, I should tell 
you that Commonwealth Edison Co. would 
pay $18,900 a year for the governmental 
indemnity; Yankee would pay $14,400; Elk 
River would pay $1,640; General Electric 
Co. would pay $360 and Armour and Battelle 
would pay $100 each. 


“Seventh. To complete the 
provisions for the 
reactors, as I have mentioned before, the 
bill would make the Safeguards 
Committee a statutory committee and would 
make its reports public. 


statutory 
reasonable safety of 
Reactor 


It would require 
the Reactor Safeguards Committee to pass 
on applications for licenses for re- 
actors which, by their nature, are the less 


those 


safe. In addition, the Commission is re- 
quired to hold hearings on each facility 
which would be licensed, either as a com- 


mercial facility or as a facility looking 
toward the demonstration of its practical 
value, or a testing facility. These are the 
facilities most likely to have the hazards 
against which this bill seeks to 
additional protection.” 


A Senate has held hear- 
ings on proposed federal legislation to re- 


provide 


subcommitttee 


quire certain employee welfare and pension 


plans to register with and make annual 
reports of their financial operations to a 
government agency, and to make full dis- 


closure of such operations to beneficiaries 
and other interested parties. The subcom- 
mittee (Subcommittee on Welfare and Pen- 
sion Plan Legislation of the Senate Committee 
on Labor and Public Welfare) has received 
statements from several prominent authori 
ties and organizations. 


Among those going on record as endors- 
ing this legislation is the National Associa- 
tion of Life Underwriters. However, NALU 
said any such legislation should be limited 
in its application to so-called “cents per 
hour” and similar types of plans, and should 
not be extended to reach “level of benefits” 
plans. NALU’S views were set forth in a 
statement Harry N. Phillips, 
chairman of the NALU Group Insurance 
Committee, and Carlyle M. Dunaway, 
NALU general counsel. In support of 
NALU’s position that disclosure legislation 
should apply only to “cents per hour” and 
similar plans, the statement said: 


sioned by 


“Typically, under such a (cents-per-hour) 
plan, the employer’s primary obligation is 


(Continued on page 452) 
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Interest on Judgments 


Under Liability Insurance Policies 


By B. G. RAMSEY 


The trend is growing toward hold- 
ing the liable for 
est on the entire judgment, even 
portions exceeding policy limits. 


insurer inter- 


NASMUCH as 


nized at 


interest was not 
common law, all interest, in- 
cluding interest on judgments and decrees, 
is derived from statutory authority.’ Hence, 
interest on a judgment must be at the lega! 
rate, and federal courts must allow the 


recog- 


same rate of interest on judgments as is 
provided by law in the appropriate state 
court. The allowance of interest on a 


judgment in tort is generally based on the 
idea of damages to indemnify the judgment 
creditor for the nonpayment of the liqui- 
dated claim and the loss of the use of his 
money,* for a judgment creditor may relieve 
himself of any obligation for interest by the 
payment of the amount of the judgment 
into court prior to the issuance of execu- 
tion.” Interest, held to run 
from the entry of judgment until the judg- 
ment has satisfied.” However, 
statutes provide that interest runs from the 


generally, is 


been some 


‘30 American Jurisprudence 7. 

* See work cited at footnote 1, at p. 35. 

$298 USCA Sec. 811, Women’s Catholic Order 
of Foresters v. Special School District, 105 F. 
(2d) 716, 722 (CCA-8, 1939); Underwood v. 
Buzby, 136 F. Supp. 957 (Pa., 1955), aff'd 236 
F. (2d) 937 (CA-3, 1956). 

* Restatement of Torts, Sec. 913. 

5 47 Corpus Juris Secundum 33. 


Interest on Judgments 


date of the verdict rather than the entry of 
judgment or the date of judgment.’ 

With the exception of the family combi- 
nation automobile policy, the majority of 
the casualty insurance policies issued today 
provide, with reference to “defense, settle- 
ment, and supplemental payment,” with re- 
spect to such insurance as is afforded by the 
policy for bodily injury liability and for 
property damage liability, that the company 
shall: 


‘é 


pay all expenses incurred by the 
company, all costs taxed against the insured 
in any such suit and all interest accruing after 
entry of judgment until the company has paid 
or tendered or deposited in court such part of 
such judgment as does not exceed the limit 
of the company’s liability thereon " 
(Italics supplied.) 

A federal court, sitting in Texas, consid- 
ered this phase of the policy recently in 
Russom v. United Services Automobile Asso- 
ciation, and wrote after due consideration: 

“It would 
policy, for 


that the framers of the 
used language that was 
clear and unambiguous to accomplish the 


seem 
once, 


intended results, and this clause has been 
® Work cited at footnote 1, at p. 39. 
71 A. L. R. (2d) 500, and following. And ef. 


Colorado statute allowing interest from date of 
suit (Sec. 41-2-1, Colorado Revised Statutes, 
1953). American Insurance Company v. Naylor, 
2 Automobile Cases 488, 103 Colo. 461, 87 Pac. 
(2d) 260. Seward v. York, 37 Automobile Cases 
794, 124 Colo. 512, 239 Pac. (2d) 301. 
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The author is assistant vice president 
and general attorney, Pan American 
Fire & Casualty Company and Pan 
American Insurance Company. 

= 


construed to require the company to pay 
interest on the entire judgment, even that 


portion thereof in excess of its policy 
limits ta 

A short time before the Russom decision 
was handed down, another federal court 


considered the same clause of the policy, 
and it wrote, in contrast to the language 
found in the Russom decision, that: 

“It is our view that the phrase ‘all in- 
terest’ as used in the provision of the policy 


means interest only for that part of the 
judgment for which the Company was 
liable.” ° 


It is quite apparent from the above two 
quotations that the courts do not agree on 
what is ambiguous and what is the proper 
interpretation to be applied to this phase of 
the liability policy. 

What interpretation should be applied? 
What can we expect the courts that have 
not considered the question to do when 
it comes before them? What was the intent 
of the underwriters who originally wrote 
and issued the policy? 


Early Cases 


The first court of last resort to consider 
the problem thoroughly and to write an 
extensive opinion on the subject was the 
Supreme Court of California. In Sampson 
v. Century Indemnity Company” the insurer 
had issued an automobile liability policy 
with bodily injury coverage of $10,000 per 
person. While the policy was in effect, a 
man was accidentally injured by the insured. 
A judgment of $20,000 interest and costs 
was returned against the insured. The in- 
surer paid the $10,000 principal, the cost 
of the action and the sum of $1,874.55 inter- 
est on the judgment. The plaintiff alleged 
that the insurer should also have paid the 
interest on the second $10,000 at the rate 
of 7 per cent per annum from the date of 


5143 F. Supp. 790, 796 (Tex., 1956), aff'd 
United Services Automobile Association v. 
Russom, 241 F. (2d) 296 (CA-5, 1957). 

* Morgan v. Graham, 228 F. (2d) 625, 629 
(CA-10, 1956): rev’'g Graham v. Morgan, 7 
Automobile Cases 114, 129 F. Supp. 199 (Okla., 
1955). 
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the judgment until the second $10,000 had 
been paid in full. The court 
facts and then set forth what it considered 
to be the intent of the parties to the contract: 


reviewed the 


“Tt hardly seems probable, therefore, that 
the parties to the policy of insurance, after 
expressly limiting the liability of the com- 
pany to the principal sum of $10,000, in- 
tended to make it liable for interest on any 
greater amount. Surely we would not be 
justified in so construing the policy unless 
it contains language clearly expressing such 
an intention. We find no such language in 
the policy. Respecting the liability of the 
company to pay interest, the policy provides 
that the company shall pay all interest 
accruing during a certain specified time. 
Without such a provision in the policy, or 
one similar thereto, the company would not 
be liable for any interest whatever on the 
judgment.” ” 

The court went on to say: 

“*All interest’, as used in the provision 
above quoted, means all interest on that 
part of the judgment for which the company 
was liable, and not all interest on the entire 
judgment as contended by the appellant. To 
mean that the 
company had agreed to pay the interest to 
become due on that part of the judgment 
which the company was not legally liable 
to pay would be an unnatural and strained 


construe this provision to 


construction of this provision of the policy. 
In our opinion, the only fair and reasonable 
inference to be drawn from this provision 
of the policy when considered with its other 
terms is that the company was to pay inter- 
est after judgment only upon that part of 


the judgment for which it liable. 


was Sie 
The court concluded its opinion in this vein: 
“There is another reason in our opinion 
why the parties to the policy of insurance 
never intended to make the company liable 
for interest on the entire judgment during 
the time intervening entry 
and the payment part 
thereof. That is, that the insured sustained 
no loss by reason of the delay on the part 
of the company in the payment of its part 
of the judgment. During this delay, the 
insured had the use of the money due on 
that part of the judgment for 
company was not liable.” ” 


between its 
of the company’s 


which the 





66 Pac. (2d) 434, 109 A. L. R. 1162 (1937). 
1 Case cited at footnote 10, at p. 1165. 
% Case cited at footnote 10, at p. 1165. 
% Case cited at footnote 10, at p. 1166. But 
cf. Underwood v. Buzby, cited at footnote 3. 


IL J— July, 1957 





The circuit court of appeals in Standard 
Accident Insurance Company of Detroit, 
Michigan v. Winget et al. reviewed the 
Sampson case and then stated: 


“If we hold an insurer liable for interest, 
not on the portion of the judgment for 
which it is liable, which it not pay, 
but on the whole amount recovered against 
the insured, we are imposing vicarious 
liability. And a contract should not 
be interpreted in such a manner as to im- 
pose upon a person responsibility for the 
obligations of others, even if it be in the 
form of interest only.” 


The New York Supreme Court in Home 
Indemnity Company v. Corie considered this 
problem in a declaratory judgment action 
filed by the insurer. The insurance com- 
pany’s insured had been involved in an 
automobile accident, and the insured had 
been sued and a judgment secured for 
$76,992.15. The policy was a standard policy 
with a total of $10,000 bodily injury cover- 
age available to persons involved in an 
automobile accident. Consequently, it was 
only a question of law as to whether the 
insurer had to pay interest to the Cories on 
their full judgment or only to the extent 
of $10,000. All the parties in the declara- 
tory judgment action moved for judgment. 
The court held that the insurer had to pay 
interest on the $10,000 only, which repre- 
sented its liability under the policy. The 
court wrote, during the course of its opinion, 
that: 


does 


“When the nature of interest, compensa- 
tion for the use or detention of money, is 
mind, the result 
than that 


defendants. Since the limit of the plaintiff's 


reached is far 
sought by the 


borne in 
more reasonable 
liability on the judgments themselves is 
$10,000, this is the sum of money for whose 
It is not liable for any 


use it should 


part of the judgments in excess of $10,000; 


pay. 


therefore, in the absence provision to that 
effect, it should not be charged with interest 
on the excess. The insured’s surrender of 
control of the action, 
surance, does not justify the imposition of 


part of the 


incidental to the in- 


liability for interest on the 


#38 Automobile Cases 1071, 197 F. (2d) 97, 
107 (CA-9, 1952). See also City of Watseka v. 
Bituminous Gas Corporation, 106 N. E, (2d) 204 
(I1l., 1952). 

% 206 Misc. 720, 134 N. Y. S. (2d) 443, aff'd 
without opinion, 286 App. Div. 996, 144 N. Y. S. 
712 (1954). 

16 134. N. Y. S. (2d) 443, 446. 

1 Behaney et al. v. Travelers Insurance Com- 
pany, 11 Automobile Cases 1020, 121 F. (2d) 838 
(CA-10, 1941). 
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judgment which it is in no event bound to 
pay. To read the provision as the Cories 
wish to have it read would, impose 
vicarious liability on the insurer.” ” 

\ financial responsibility law does not 
require interest to be paid on any sum other 
than the statutory amount.” 


These decisions are in accord with the 
Oklahoma Supreme Court,” earlier New 
York cases” and other California cases.” 
The Tennessee Supreme Court in Casey- 
Hedges Company v. Southwest Surety Com- 
pany* held that where an appeal was taken 
from a judgment, the insurance company 
was liable only for the interest accruing on 
that portion of the judgment for which it 
would eventually have to pay. 


Recent Opinions, Directives 
and Policies 


It would appear that Virginia, Pennsyl- 
vania, Maryland, Texas, Louisiana and 
North Carolina have taken a view contrary 
to that of California, New York, Oklahoma 
and Tennessee. 

In Underwood v. Busby et al.” Harry C. 
Underwood, the plaintiff, obtained a verdict 
of $60,000 against Buzby. The defendant 
was insured only to the extent of $25,000. 
Posttrial motions were filed by the defend- 
ant, and upon dismissal of these motions, 
the insurance company paid to the clerk 
of the court the full amount of the coverage, 
namely $25,000, plus interest on that amount 
only from the date of the verdict to the date 
of payment. The court was then asked to 
determine whether the insurance company 
was bound to pay interest for the same 
period—from the date of the verdict to the 
date of payment into court of the proceeds 
of the policy and thereon—upon 
the $35,000 uninsured portion of the verdict. 
The court considered the Virginia decisions 
as well as the California decisions, writing: 


interest 


“The obligation of the company to pay 
interest on the full amount of the verdict 
gives realistic protection to the insured. 
The company is in charge of the litigation 
and after verdict may conscientiously feel 


* Maryland Casualty Company v. Peppard, 
157 Pac. 106 (1916). 

" Cleghorn v. Ocean Accident and Guaranty 
Corporation, Ltd. of London, 244 N. Y. 166, 215 
N. Y. S. 127, 155 N. E. 87 (1926): Devlin v. 
New York Mutual Casualty Company, 213 App. 
Div. 152, 210 N. Y. S. 57 (1925). 

2° Malmgren v. Southwestern 
surance Company, 126 Cal. 
(2d) 351 (1932). 

21201 S. W. 137 (1918). 

*2 Case cited at footnote 3. 
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that its insured is not liable and may wish 
to appeal from an adverse judgment. Under 
the Wilkerson interpretation of the clause 
with which I concur no harm can come to 
the insured. While the company’s liability 
remains fixed at the limits of the 
policy, nevertheless, in law, there is a con- 
tinuing obligation of the insured to pay in- 
terest upon the full amount of the verdict. 
Under the 
written the 


stated 


provisions of the policy as 


company absorbs the accruing 
obligations of its insured during the time 
the matter is on appeal. Giving the words 
selected by the insurer their plain meaning, 
I feel there is no ambiguity and the insurer 
is liable for interest on the full amount of 
the verdict to the date of the payment by 
the insurer into the Registry of this Court.” 


The Virginia decisions are 
different line of reasoning as well as a Vir- 
ginia statute. The federal district court wrote 
in Wilkerson v. Maryland Casualty Company: 


based upon a 


“Since the statute makes it mandatory 
that the insurer be responsible for a definite 
sum under the policy, I see no reason why 
a contractual provision providing that the 
company will pay ‘all interest accruing 
after judgment’ would not attach as well 
when the liability for a part of the judg- 
ment is fixed by statute as where the lia- 
bility of the insurer is fixed by the policy 
itself. Stated differently, the interest clause 
of the policy should apply as_ forcefully 
where the part of the judgment for which 
the insurer is liable is fixed by statute as 
where it is fixed by the policy. By its own 
act the company made itself liable 
for interest on the full amount of the judg- 
ment if it becomes liable for 
judgment. 
it could have limited its liability 
It not only did not 


has 


a part of the 
By appropriate language in the 
contract 
with respect of interest. 
curtail its liability for interest 
but fixed it in such a manner that it accrues 
In effect, it defined 
event 


eliminate or 


upon, the full judgment. 
judgment is 
than the 
principal coverage of the contract so as to 


its interest liability in 


recovered for an amount greater 
provide for a payment in the nature of liqui- 
dated should it 


promptly its obligation.” 


damages fail to discharge 


This decision was affirmed by the Fourth 
Circuit. in Maryland Casualty Company v. 
Wilkerson et al.” The same court in Ameri- 

8 Case cited at footnote 3, 

‘119 F, Supp. 383, 389. 

* 3 Automobile Cases 
245 (1954). 

“61 Automobile Cases 
751 (CA-4, 1953). 

7 76S. E. 536. 
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at p. 959. 
(2d) 1257, 210 F. 


(2d) 619, 201 F. 


can Automobile Insurance Company v. Ful 
cher® held that interest on a judgment, 
which an insurance company is obligated 
to pay, is liability imposed by law. 


The Virginia decisions have quoted with 
approval the North Carolina Supreme Court 
case of Cannon Manufacturing Company v 
Employer's Indemnity Company™ to the ef- 
that interest is awarded by law as 
damages for nonpayment of money when 
due. The North Carolina court stated that 
interest does not represent any liability on 
account of, or for, the accident covered by 
the policy, but is a liability imposed by law 
for the delay of the defendant in paying 
the judgment which, as between the parties, 
it was legally obligated to pay at the time 


fect 


the judgment was rendered. 


\ Louisiana court in Hobbs v. Employers’ 
Liability Assurance Corporation et al. held 
that interest runs from judicial demand: 

Z interest from date of entry of the 
judgment shall be paid by the insurer over 
and above, and in addition to, the limit of 
its liability on the policy and the stipulation 


is pertinent only in instances where the in- 


has been cast for the 
maximum amount of its responsibility under 


surer or its insured 


8 


the contract.” 


Appleman states in his well-known trea- 
that held 


interest 


tise long ago numerous courts 


the insurer is liable for 
on judgments rendered against the insured, 
though the amount total 
recovery in excess of the policy limits.” ” 
The Third 
upheld the growing argument that the in 
surer should pay interest on the full judg 
ment.” The court emphasized three grounds 


even renders a 


Circuit, in a recent decision, 


(1) Although the case was tried in Penn 
sylvania, the applicable law was Maryland’s 
i have adopted the 
recognized legal principle that if the mean- 
doubtful, 

insurer; 


and its courts well- 


ing of an insurance contract is 


it must be construed against the 
(2) the 


minate its liability for interest through the 


insurer reserved the right to ter- 


amount of its obligation 


under any judgment into court; and 


payment of the 


(3) the right to control the conduct of 


the trial. 

**3 Automobile Cases 707, 188 So. 748, 749 
(Ct. App. La., 1939). But cf. Lowery v. Zorn 
et al., 184 La., 1054, 168 So. 297 (La., 1936). 

* Appleman, Insurance Law and Practice, 
Vol. 8, Sec. 4899, p. 317. 

© Underwood v. Buzby, cited at footnote 3. 
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lo this argument the Fifth Circuit, through 
lustice Brown, has re-emphasized and added: 
“Payment of well as_ the 
obligation to defend, pay premiums on ap- 
peal f insurer and 
assured in the investigation and defense of 


interest, as 


bonds, pay expenses of 
claims, are, by their nature, undertakings 
tO pay over and policy 
limits frequently in amounts 
which may, exceed the lia- 


sums above the 
substantial 


and often d , 


bility limits. Many of them bear only an 
accidental relation to the amount of the 
policy limits. Moreover, the policy, cate- 


gorically stating this, presumably recognizes 


that, since the almost exclusive direction 
the defense of the claim is 
in the insurer’s hands and the assured takes 
independent toward settlement or 
disposition only at his peril, the accrual of 


interest on the whole claim (for items within 


and control of 


action 


the coverage) is, in the overall strategy of 
defense, but one of the expected costs and, 
as any other, is to be borne by the insurer.” 


The 


itself 


court also quoted from the policy 
portion of the 
the defense, settlement and supplementary 


payments: 


another clause on 


under this in- 
settlements of 


incurred 
agreement, except 
claims and suits, are 


“The amounts 
suring 
payable by the com- 
pany in addition to the applicable limit of 
liability of this policy.’ ” 


The new family combination automobile 
policy, issued by The National Bureau of 
Casualty Underwriters, now provides with 
reference to this question that the insurance 
company is required to pay: 


“. . all interest on the entire amount 
of any judgment therein which accrues after 
entry of the judgment and before the com- 
pany has paid or tendered or deposited in 
court that part of the judgment which does 
not exceed the limit of the 
liability thereon.” 


company’s 


The National Bureau of Casualty Under- 
writers has also issued a directory to its 
member companies reading: 


“Several court have held that an 
insurer’s obligation to pay interest extends 


cases 


1 United Services Automobile Association v. 


Russom, cited at footnote 8, at p. 303. Cf. 
Aetna Life Insurance Company v. Bowling 
Green Gas Company, 150 Ky. 732, 150 S. W. 994, 
and Aetna Life Insurance Company v. El Paso 
Electric Railroad Company, 184 S. W. 628 
(Tex., 1916), error refused. 

2 United Services Automobile Association v. 
Russom, cited at footnote 8, at p. 303 (footnote 
16 of the opinion). 

‘Letter from National Bureau of Casualty 
Underwriters, 60 John Street, New York 38, 
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only to that part of the judgment for which 
the insurer is liabie. The respective rating 
committees have agreed that this is con- 
trary to the intent. As a result, the wording 
with respect to payment of interest in the 
new Family Automobile Policy has been 
restated, in order that it be entirely clear 
that all interest on the entire amount of any 
judgment, which accrues after entry of the 
judgment, is payable by the insurer until 
the insurer has paid or tendered or de- 
posited in court that part of the judgment 
which does not exceed the limit of the 
insurer’s liability thereon. 

“All Automobile Liability 
policies will be changed accordingly upon 
revision. In the meantime, they should be 
interpreted in with the 
intent.” 


and General 


keeping above 
accordance with the 
previously applied to the 
earlier National Casualty Un- 
derwriters’ policies as expressed by insur- 


This directory is in 
interpretation 


Bureau of 


ance underwriters and executives.” 


Conclusion 

It should be added that all liability 
insurance companies throughout the United 
States are not members of the National 


Bureau of Casualty Underwriters and, con- 
sequently, some policies will not necessarily 
read in accordance with the above quotation. 
Therefore, in considering this problem, the 
particular policy involved must be scru- 
tinized and its wording and phraseology 
compared to the particular contracts which 
have been previously litigated in order to 
determine the position that the home office 
supervisor and the trial attorney should take 
in a particular court. Hence, one must con- 
sider (1) whether the policy involved is a 
National Bureau policy and (2) the juris- 
diction in which the interest question is to 
be tried. 

Finally, and in a sense to philosophize, 
always use due diligence in your search, 
evaluations and 
and common sense in your final recommen- 
dations. “Few 
diligence and skill.” ® 


and deliberations, reason 


things are impossible to 


[The End] 


New York, dated December 5, 1956, Circular 
No. 1311 (Automobile Division) and Circular 
No. 990 (General Liability Division). 

* Risjord, ‘‘Underwriters Intent,’’ 7 Federa- 
tion of Insurance Counselors Journal 41, at p. 
47; Appleman, Automobile Liability Insurance, 
p. 209; Sawyer, Automobile Liability Insurance, 
pp. 81-82; Risjord and Austin, ‘“‘Standard Fam- 
ily Automobile Policy,’’ Insurance Law Journal 
199 (April), at p. 201. Appleman, work cited at 
footnote 29, at p. 319. 

% Samuel Johnson, Rasselas, Ch. XII. 
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Life 


at the University of Miami Insurance Law Conference. 


The Policyholder and His New World 


\ POLICYHOLDER has had to endure 
-\ many adjustments in his thinking and 
planning 1954. The 
that year effected major 
in the taxation of 
proceeds. Avoiding any 
quicksands of judging the 
various changes, the effort 
merely to tabulate and 
standing changes. 


since revenue act of 
and minor changes 
annuity 
foray into the 
wisdom of the 

here will be 
out- 


insurance and 


examine the 


Annuity or Insurance Proceeds 
Realized During Life 


Single sum surrender or 
maturity.—As insurance or 
annuity contract is surrendered or matures 
during life by its terms, and the 
are taken in a single sum, there is realized 
taxable ordinary income to the extent that 
the proceeds exceed the net premium cost 
under the contract." Net premium 
means, as always, gross premiums less divi- 
dends. The 1954 act added this new touch: 
realizing such shall 
subjected to additional tax greater 
would have paid in the aggregate 
gain been spread evenly over the 
current taxable year and the two immedi- 
ately preceding taxable years.” Whether 
this is a boon will depend, in each instance, 
on the individual income and tax picture 
for the three years in question. The provi- 
could, for instance, afford no relief 
to a taxpayer who surrendered or matured 
a contract in the first or second year of his 
retirement, if his postretirement income was 
markedly below his preretirement 


received at 
before, if an 


pre yceeds 


cost 


The taxpayer income 
not be 
than he 


had the 


sion 


income. 


Surrender or maturity proceeds left on 
deposit with the insurer—If surrender or 
maturity proceeds are left on deposit with 
the insurer under an arrangement whereby 
interest is paid on them, incidence of taxa- 
calculable gain rests on the tradi- 
tional basis. If the policyholder has a right 


tion on 


1 Code Sec. 2(e) (1) (2): ‘Regs. Sec 1.72-11 
2 Code Sec. 72(e) (3): Regs. Sec. 1.72- = 
8 Code Sec, 72(j): Regs. Sec. 1.72-1 
stance C. Frackelton, CCH Dec. 12,49: 
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12. 
4(a); Con- 
3, 46 BTA 


to withdraw the proceeds, he is likely to be 
considered in constructive receipt of them 
and thereby subject to tax on the difference 
realizable proceeds and the net 
If these 
under a so-called interest option, 
exists no right to withdraw the 
but only a right to elect an installment pay- 
ment method, the policyholder’s tax result 
appears different. He sub- 
ject to income tax on the 
time as he elects a pay-out method. His 
tax situation then will be later 
Any interest paid out to him is, of 
taxable in the year of such payment. 


between the 
premium cost.” same proceeds are 
and there 


pr ceeds, 


cannot become 
gain until such 


described 
herein. 
course, 


Surrender or maturity proceeds taken in 
installments.— Before entering on an inevi- 
tably tedious exploration of the new taxa- 
tion of installment 
observation is in order, 


proceeds, one general 
plus a look at the 
definitions which a policyholder now has to 
live with. The observation is that the pre- 
sumed intent of the new 
ment proceeds is to reach as taxable income 
interest 


tax basis of install- 


what may be fairly regarded as the 
element of these proceeds, and exclude from 
taxable income what may be fairly regarded 
as recovery of principal. 


Definitions.—The working definitions are 


these: 


Investment in the contract.—This is what 
called It still means, in 
surrender or maturity during life situations, 
the net premium that is, gross pre- 
miums dividends. The definition has 
the debatable virtue of substituting four 
words for one. 


used to be “cost.” 
cost, 


less 


Expected return°—This is the 
amount which the policyholder o 
ficiaries may expect to 
installment arrangement 
policyholder 


aggregate 
r his bene- 
receive under the 
elected. If the 
elects to receive his proceeds 
then expected return 


over a fixed period, 


883 (1942): Blum v. ‘Higgins, 45-2 UST¢ 
150 F. (2d) 471 (CCA-2). 
* Code Sec. 72(c)(1): Regs. Sec. 1.7 
> Code Sec. 72(c)(3); Regs. Sec. 1.72 
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Federal Taxation 


By PHILIP C. HEADY 


is the period multiplied by the determined 
installment amounts. If the 
elects a fixed 


policyholder 
amount of payment to con- 
until the proceeds are exhausted, the 
duration of payment and thus the total 
amount to be realized is determined by 
dividing the proceeds by the payment amount 
called for annually, anticipating only the 
guaranteed interest rate under the contract. 

If the policyholder elects a life 
based only on his own life, 


tinue 


income 
the annual in- 
come guaranteed under the policy is multi- 
plied by the factor Table 
the regulations under Section 72, specifically 
at Regulations Section 1.72-9 


shown in 


If an annuity 
is elected based on the policyholder’s life 
and one or more other lives, further tables 
under the 


expected return factors. 


same reference determine the 


Exclusion ratio.“—This is the quotient ob 
y dividing expected return into in- 
vestment in the contract. Translating this 
quotient in 
portion of annual installment income which 
may be excluded from income tax as recov- 
ery of principal. Any annual 


installment income is perforce regarded as 


tained by 


terms of percentage gives the 


balance of 


the taxable interest element. 


Annuity starting date’—This is stated in 
the Code as the first day of the first period 
for which an amount is received as an an- 
nuity under the contract, or January 1, 1954, 
if the annuity commenced before that date. 
contract surrendered or ma 
tured during life on July 2, 1957, calling for 


Thus, on a 


quarterly installment payments, the annuity 
starting date would be July 2, 1957. How- 
if for some reason the quarterly pay- 
ments in this case were not to start until 
November 2, 1957, then August 2, as the 
first day of the quarterly period, would be 
the annuity starting date. 


ever, 


Had this arrangement commenced at any 
time prior to January 1, 1954, then January 
1, 1954, would be the annuity starting date. 


7 Code Sec. 72(c)(4); Regs. Sec. 1.72-4(b). 


The Policyholder and Taxation 


I of 


The policyholder is transferred to the new 
calculating his investment in 
the contract in the usual manner, and then 


tax basis by 


subtracting any 
tax-free recovery of cost experienced prior 
to January 1, 1954. 
result of this operation caused an under- 


adjusting it downward by 
As can be imagined, the 


standable cry of anguish from policyholders 
in certain situations. 
taxed on 3 per cent of their cost under life- 
situations who still had 
could and did 
find themselves with a sharply raised tax 
liability. They had much 
cost recovery that they had little remaining 
investment in the 


Those who were being 
contingency and 
some years left on that basis, 
experience d SO 
contract. The same pre- 
dicament faced policyholders who had been 
receiving surrender or maturity proceeds 
under a fixed-amount or fixed-term option. 
Such payments had since 1948 been entirely 
free of federal income tax until complete 
This immunity 
into the 


Small comfort they deemed 


cost recovery was achieved. 


orig- 


had sometimes eaten heavily 
inal cost basis. 
it that the new method was level and stable, 
with no threat of sudden 100 per cent taxa- 
tion as under the method 
Many of them felt that their individual ex- 
pectancies would spare them that previously 


existed prior 


threatened complete taxation. It is always 


hard to try to explain to an aggrieved in- 
dividual that under a 
tax method there will inevitably occur some 
It is 


) 
an ancient and still unloved law of progress. 


6211, embodying the 
regulations under Section 72, the an- 


sweeping change ot 


isolated, apparent-hardship situations 


Treasury Decision 
final 
nuity taxation section, was compressed into 
a mere ges of the Federal Register 
of November 15, 1956. Its text and its tables 
will not 


37% p< 


capsuled here. It is in 
available 


even be 
easily to he 
studious, the curious and the perplexed. All 
that will be attempted here is a sampling 


public print and 


of its tenets to illustrate major aspects ol! 
the policyholder’s new federal tax status. 


Settlement arrangements based on one or 
more lives.—W here a policyholder elects to 
take his proceeds realized during life under 
an arrangement based on his life expectancy 
and that of 2 and the 
regulations thereunder offer helpful, even 


another, Section 7 
positive, guidance toward determination of 
the income tax result.’ Perhaps a sensible 
exposition of two fairly usual arrangements 
will be found in concrete examples. 


Example 1—Suppose we have a male 
policyholder, age 65, who elects to take 


® Code Sec. 72(c)(3)(A): Regs. Sec. 1.72-1. 





his surrender proceeds in 
monthly installments under a life-income 
option based, of course, on own life, 
first payment due July 1, 1957, and with 15 
payments guaranteed. The 
derived from a mutual life 
company enjoying my profound respect. 
Assume that his investment in the contract 

gross premiums less dividends—is $10,000. 
His investment in the contract is subtracted 
by $2,400, in accordance with Table III at 
Section 1.72-9 of the regulations. This 
downward adjustment is in recognition of 
the refund feature entailed because of the 
guaranteed-payment provision. This leaves 
a usable investment in the of 
$7,600—$10,000 less $2,400. 


The annual expected return for years 
after 1957 is 12 times the monthly income 
of $55.70 under the contract, or $668.40. For 
the six remaining months of 1957, the ex- 
pected return is $334.20, or half of the nor- 
mal annual return of $668.40. Table I at 
Section 1.72-9 of the regulations shows an 
expected return period of 15.0 for a male, 
age 65. Therefore, the total expected return 
under this particular contract is 15 «x $668.40, 
$10,026. Dividing the expected return, 
$10,026, into the adjusted investment in the 
contract, $7,600, gives a quotient of 75.8, 
which the per of annual income 
which may be excluded from tax as a re- 
of principal, leaving the balance 
taxable each year as interest element. Thus, 
in 1957 this policyholder received total in- 
stallments of $334.20, could exclude from 
taxable income $253.32 (75.8% $334.20) 
and be taxable on the presumptive interest 
element of $80.88 (24.2% x $334.20). 


In all years subsequent to when 
the full annual income of $668.40 would be 
realized, the policyholder could exclude 
from his taxable income $506.65 (75.8% x 
$668.40) and would be taxable on the pre- 
sumptive interest element of $161.75 (24.2% 

$668.40). 


or maturity 


his 
years’ figures 


are insurance 


contract 


or 


18 


cent 


covery 


1957, 


Example 2—Suppose we have, with the 
same well-chosen insurer, a male policy- 
holder, age 65, with a wife romantically and 
conveniently the same age. He to 
receive a joint and survivor life income of 
$49 per month, first payment due July 1, 
1957. The anticipated annual income is, of 
course, $588. Table II at Section 1.72-9 of 
T. D. 6211 indicates that the income to them 
jointly and to the survivor may persist for 
22.0 years. This gives an expected return 
under the contract of $12,936. Dividing this 
$12,936 expected return into the $10,000 


elects 


* Code Sec. 72(c)(3)(B): Regs. Sec. 1.72-5(c). 
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(here, not ad- 
there no 
gives a quo- 

tient of 77.3, which is the per cent of annual 

which may be excluded from tax 
as a recovery of principal, leaving the bal- 
ance taxable each year as interest element. 

Again, in 1957 the policyholder received 
total installments of $294, could exclude 

from taxable income $227.26 (77.3% x $294) 

and be taxable on the presumptive interest 
element of $66.74 (22.7% x $294). In all 
subsequent to 1957, when the full 
of $588 would be realized, 
the policyholder or his survivor-beneficiary 
could exclude from taxable income $454.52 

(77.3% x $588), and be taxable on the 
presumptive interest element of $133.48 
(22.7% x $588). Thus, it appears how 

readily a policyholder may arrive at his 

particular tax status after a perusal of the 

Code and regulations. 


in the contract 


downward, 


investment 
justed 
guaranteed-payment 


is 


because 
period) 


income 


years 


annual income 


Settlement based on payment over a fixed 
term of years.—Should a policyholder elect 
a fixed-term settlement of his proceeds real- 
ized during life, income tax status 
more easily determined.® The amount to be 
received year multiplied by the 
length of the pay-out period. This result is 
the expected return, to be divided into the 
investment in the contract to determine the 


is 


his 


1S 


each 


exclusion ratio. 


Settlement based on payment of a fixed 
amount until proceeds are exhausted.— 
Should a policyholder elect a fixed-amount 
settlement of his proceeds realized during 
life, some taxation principles of the fixed- 
term settlement are borrowed.” Applying 
the fixed amount to the available proceeds 
and anticipating only the guaranteed-interest 
return under the contract, the ultimate fixed 
term is determined. This term, multiplied 
by the fixed amount, gives the expected 
return, which divided into the established 
investment in the contract shows the allow- 
able exclusion ratio. 


Excess interest.—A word about so-called 
interest.” A mutual life company 
may in any year earn for its policyholders 
interest return in excess of that guaranteed 
under the contract. Excess interest is not 
promised nor guaranteed and accrues to the 
accounts of the respective policyholders 
only if affirmatively voted in any year by 
the company’s board of directors. In the 
fixed-term or life-contingency arrangement 
situations, it is usually customary to pay 


‘ 


“excess 


to each policyholder his share of such excess 
interest simultaneously with the installment 


” Regs. Sec. 1.72-5(d). 
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due on the anniversary date. Thus, it comes 
to him as a separately 
interest in that year. 


taxable receipt of 


In the fixed-amount arrangement situa- 
tion, it is usually customary to add to the 
funds with the company any 
policyholder’s share of such excess interest 
The result of this is that at the point where 
previous calculation had indicated that the 
fixed amount elected would have completely 
exhausted the proceeds, there may still be 
funds available to continue the fixed-amount 
payments for period of time. Any 
such payments constitute amounts not re- 
Specifically, they 


remaining 


some 
ceived as an annuity. 
interest receipts and are, there- 
This represents per- 
where the current 


constitute 
fore, wholly taxable 
haps the sole instance 
taxation of installment payments does not 
level and permanent tax status. 
It does not however, to represent 
any defect or injustice. Such “extra install- 
ments” are truly derived from in- 
terest earnings and truly represent interest 


achieve a 
appear, 


S¢ lely 


income. 


Sixty-day rule.—One former “tension area” 
afforded relief. Despite the fact 
certain of the 


has been 
that insurance 
offered policyholders knowledge of maturity 


companies 


tax consequences prior to maturity, or of- 
fered comment as to the tax effects of vari- 
ous surrender arrangements, some grief 
occurred. A policyholder would surrender 
his policy, or let it mature, and then begin 
to ponder his tax situation. Prior to the 
1954 Code, he was too late. But the 1954 
Code gives cooling relief. If a policyholder, 
within 60 days after surrender or maturity, 
elects an installment-payment arrangement, 
then he avoids constructive receipt of the 
surrender or maturity gain.” This relieves 
what often an awkward but helpless 
tax situation. Now all an insurer will have 
to contend with is the plight of the policy- 
holder who has become acquainted with the 
60-day rule, and comes in on the sixty-first 


day and seeks tax relief 


Was 


Employee annuities—A new rule is of 
fered for the annuity taxation of retirement 
income under a contributory qualified pen- 
sion plan. Recognition is given to the fact 
that under many contributory qualified pen- 
sion plans, the employee contribution is 
relatively minor, in contemplation of the 
whole cost of his benefit. To avoid minimal 

1 Code Sec. 72(h); Regs. Sec. 1.72-12. 

1% Code Sec. 72(d); Regs. Sec. 1.72-13(a)(1). 

8 Regs. Sec. 1.72-13(a)(2). 

4% Code Sec. 72(k); Regs. Sec 

% Code Sec. 101(a)(1); 
1.101-1(a) 


1.72-14(b) 


Proposed Regs. Sec. 


The Policyholder.and Taxation 


under the 
Section 
employee’s con- 


excludable 
exclusion 


amounts of income 


normal ratio operation, 
72(h) provides that if the 
tribution will be restored to him by three 
years or total pension payments, 
there is no income tax liability until 
contributions shall been 

After that, the 
wholly taxable. Conversely, 


less of 
then 
total 
ered.” 


have recov- 
retirement income is 
should the total 
of an employee’s contributions exceed three 
years of retirement payments, then the em- 
ployee goes on the usual ratio 
basis, his contribution being his investment 
in the expected return 
being determined by his expectancy multi- 
plied by his periodic income.” 


exclusion 


contract and his 


Alimony exception.—<A traditional depar- 
ture from. the | taxing 
insurance or annuity proceeds received dur- 
ing life arises when the payments constitute 
alimony as defined in the Code. In 
situations the payments are wholly taxable 
to the recipient.“ The 1954 Code, incident- 
ally, enlarged the definition of alimony to 
include, payments under a court 
decree of divorce or legal separation, pay- 
ments made under a written separation 
executed after August 16, 1954. 


normal pattern of 


these 


besides 


agreement 


Life Insurance Death Proceeds 


Single-sum payments.—There are two in- 
where the insurance 


death proceeds is not changed by the 1954 


stances taxation of 


act. The first is single-sum proceeds. These 
: for the 
and transfer-for-value situa- 
will be 


remain tax,” 
usual 


tions. 


exempt trom except 
alimony 
mentioned in 


These more 


detail later. 


Proceeds left with the insurer at interest. 
—The other unchanged situation is where 
proceeds are left on deposit with the insurer. 
The interest paid on such funds is, as under 
prior codes, wholly taxable as received.” 


Proceeds paid out under installment ar- 
rangements; death on or before the date of 
enactment of the 1954 Revenue Act.—The 
taxation of insurance death proceeds paid 
in installments depends, first, on when death 
occurred. If the insured died on or before 
August 16, 1954, Section 22(b)(1) of the 
1939 Code applies,” rendering the 
tax, except for the alimony, 
transfer-for-value and interest-option situa- 


pre ceeds 


exempt from 


tions. 


“Code Sec. 101(c) 
1.101-3. 
% Code Sec 
1.101-6. 


Proposed Regs 


101(f); Proposed Regs. 





Death after the date of enactment of the 
1954 Revenue Act.—If, however, the insured 
died after August 16, 1954, then installment 
payments of death proceeds are taxable simi- 
larly to payments during life. A 
difference is that investment in the contract 
is now the total death proceeds placed under 
the arrangement, rather than net premiums. 
Another difference is that the 
ment is figured in a slightly different manner 


received 


interest ele- 


on fixed-term settlements, but with an end 
result virtually the same. 


Surviving-spouse beneficiary, $1,000 inter- 
est-element exclusion.—A further difference 
is that a surviving-spouse beneficiary may 
each year exclude from taxable income the 
first $1,000 of the otherwise-taxable interest 
element of installment payments under in- 
surance death proceeds.” This exclusion is 
limited each year to $1,000 in respect of the 
interest death 
proceeds installment accounts from all in 
surers. No more than $1,000 can be excluded, 
however i 


element received from all 


many policies or insurers are in 


volved. This is the reason why any single 
insurer is not in a position to reflect this 
$1,000 surviving-spouse-beneficiary exclusion 
in its federal information at source reports. 
An insurer has no positive record or knowl- 
edge of the amount of death proceeds being 
received from other insurers, and no record 
or knowledge at all of the payment arrange 
ment from other insurers. The exclusion is 
a tax advantage to be affirmatively asserted 
by the individual taxpayer. 

One further point this 
exclusion is that it does not apply to interest 
received under an interest By the 
meant any arrangement whereby 


essential about 


option 
latter is 


the payments do not effect any reduction 
of the amount on deposit with the insurer.” 


Employees’ death benefits —The 1954 act 
revised the existing provision for exclusion, 
by beneficiaries of a decedent employee, of 
the first $5,000 of an employer-paid death 
benefit, paid under contract.” The 1954 act 
canceled the contract Now 
only the fact of employer payment by reason 


requirement. 


of death is important. The prior law only 
limited the exclusion to $5,000 from any one 
employer, however. This opened a wide gate 
for contrived multiple-employer situations, 
where individual had an interest in 
corporations. The 1954 act 
closed the gate. The exclusion is now limited 
to $5,000—period—and prorated if there are 


one 


several close 


% Code Sec. 101(d)(1)(B); Proposed Regs. 
Sec. 1.101-4(c) (3) 
% Code Sec 

1.101-2, 


416 


101(d); Proposed Regs. Sec. 


than one em- 
The rules are clarified as to 
result when the employee death 
benefit arises under a qualified stock-bonus, 
pension or profit-sharing trust. To the ex- 
tent that the employee possessed immediately 
before his death a nonforfeitable right to 
receive the amount while living, no $5,000 


death 
pl ver 
the tax 


payments from more 


also 


exclusion applies unless the beneficiary or 
beneficiaries receive total distribution under 
the plan within one taxable year. If the 
employee's rights were wholly vested, then, 
no $5,000 exclusion is available unless there 
is a total pay-out within one taxable year. 
If the employee’s rights were not vested, 
then the $5,000 exclusion applies without 
If the 
employee’s rights were partially vested, and 
the pay-out is in installments, there may be 


regard to the pay-out arrangement. 


available a proportionate exclusion of each 
installment, in the ratio that the 
employee’s rights at death were forfeitable, 
up to a cumulative excludable total of $5,000 
from all employer-paid sources. 


decedent 


Transfer-for-value income tax exposure. 
—The 1954 act liberalized the existing trans- 
fer-for-value rules in respect of insurance 
death proceeds. Previously, if during the 
lifetime of an insured, his contract had been 
transferred for value, the transferee at ma- 
turity of the contract by death became exposed 
to income tax liability to the extent that the 
sum of the 
transferee’s acquisition plus any net 
premiums paid subsequent to the transfer. 
The only exceptions were (1) where the 
transferee was the insured or (2) when the 
transferee could be deemed to have the same 
basis as the transferor, as in the tax- 


entire proceeds exceeded the 


cost, 


cost 
free-reorganization situations. 

that insurance ar 
rangements often faced an awkward or a 
hardship situation because the business form 
had changed and existing business insurance 
could not be safely transferred to conform 
with the altered situation, substantial relief 
Preserving the 


Recognizing business 


measures were legislated. 
noted traditional exemptions from transfer- 
for-value income tax liability, the new act 
added these: a transfer to a partner, to a 
partnership of which the insured is a part- 
ner, or to a corporation in which the insured 
is either an officer or a shareholder.” 
Alimony exception to death-proceeds ex- 
clusion.—If insurance death 


payable in a single sum, as alimony to a 


proceeds are 


* Code Sec. 101(b); Proposed Regs. Sec. 
1.101-1(b). 
21 Code 
1.101-1(b). 


Sec. 101(a)(2); Proposed Regs. Sec. 
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divorced spouse, the proceeds are doubtless 
not taxable to the freed one. If, 
the proceeds are 


however, 
payable periodically so as 
to qualify as periodic alimony payments 
under Code Section 71, no part of the install- 
ments could be exempt from income tax in 
the hands of the recipient.” 

Death proceeds from qualified pension 
plans.*—A death beneficiary under a quali- 
fied pension plan is essentially in receipt of 
deferred income, but is not 
wholly taxable thereon. Since the 1950 
ruling, I. T. 3993, the reserve at death under 
a pension plan life insurance policy has been 


necessarily 


held taxable to the beneficiary as ordinary 
income. Of the proceeds, only the excess 
over reserve has been deemed to be exempt 
life insurance proceeds. This 
reserve, being life insurance death proceeds, 


excess over 
is available to the beneficiary as his invest- 
the contract. Also available as an 
addition to this cost basis is the total of the 
employee’s contributions to the plan, or the 
portion of employer contributions taxed to 


ment in 


the employee over the years as life insurance 
premiums, whichever is greater. The bene- 
ficiary may have another element of recover- 
If at the time of his death, the 
participant had no nonforfeitable equity in 
his plan, then there may be $5,000 excludable 
If the participant had been par- 
then 
installment 
sponding to the nonvested portion may be 


able cost 


from tax 


tially 
| 


singie 


vested, only the proportion of 


sum Of payments corre- 


embraced in recoverable cost. 
Where 


service, Or 


a participant on separation from 
death of the 
participant, receives his entire equity within 


a beneficiary at 


one taxable taxable portion 
be reported as long-term capital gain. If, 
installment 


year, its may 


however, payments are elected 
extending over more than one taxable year, 
everything taxable is received as ordinary 
income. 

Regulations Section 1.402(a) (4) (iii) offers 
examples and text of more lucidity than has 
been achieved to this point, and are herewith 
quoted verbatim 

“Example (1) 

“Total face amount of the contract 
time 


$25,000 


payable in a lump-sum at 
of death 
“Cash 


value of the contract 1m- 


mediately before death 11,000 


“Excess over cash value, exclud- 


able under section 101(a) $14,000 


Rev. Rul. 55-457, 1955-2 CB 527; 
101(¢). 


Code Sec 


The Policyholder and Taxation 


Since the 1950 ruling (I. T. 3993, 
1950-1 CB 75), the reserve at death 
under a pension plan life insurance 
policy has been held taxable to the 
beneficiary as ordinary income. 


“Cash value subject to limited ex- 
clusion under section 101(b) 

“Excludable under section 101(b) 
(assuming that there is no other 
death benefit paid by or on behalf 
of any employer with respect to 
the employee) 


11,000 


“Balance taxable in accordance with 
402(a)(2) 
total distribution in one taxable 


section (assuming a 


year of the distributee) 
“Portion of 


6,000 
taxed to 
employee under the provisions of 
subparagraph (3) of this para- 
graph and considered as contribu- 


premiums 


940 


tions of the employee 


“Balance taxable 
ital gain 


as long-term cap- 
$ 5,060 
“Example (2). The 


in example (1) 


facts are the same as 
except that the contract 
provides that the beneficiary may elect with- 
in 60 days after the death of the employee 
either to take the $25,000 or to receive 10 
annual installments of $3,000 each, and the 
10 install- 
In addition, the employee’s rights 
immediately 


beneficiary elects to receive the 
ments. 
to the before his 
death were forfeitable at least to the extent 
of $5,000. Section 101(d) is applicable to 
the amount excludable under section 101(a), 
that is, $14,000. The portion of each annual 
installment of $3,000 which is attributable 
to this $14,000 is determined by allocating 
each installment in accordance with the ratio 
which this $14,000 bears to the total amount 
which is payable at death ($25,000). Accord- 
ingly, the portion of each annual installment 
which is subject to section 101(d) is $1,680 
(14/25 of $3,000), of which, $1,400 (1/10 of 
$14,000) is excludable under section 101(a), 
and the remaining $280 is includible in the 
gross income of the beneficiary. 


cash value 


However, 
if the beneficiary is a surviving spouse as 
defined in 101(d)(3), the exclusion 
provided by section 101(d)(1)(B) is appli- 
cable to such $280. The remaining portion 


section 


28 Code Sec. 402; Regs. Sec. 1.402(a)(1). 
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$1,320, is 
attributable to the cash value of the contract 
and is treated under section 72, as follows: 


of each annual $3,000 installment, 


“Amount actually contributed by 
the employee 

“Amount contributed 
by employee by reason of section 


101(b) 
“Portion 


considered 


$ 5,000 
of premiums taxed to 
employee under the provisions 
of subparagraph (3) of this para- 
graph and considered as contribu- 
tions of the employee 


“Investment in the contract 
“Expected return, 10 $1,320 
“Exclusion ratio, $5,940 $13,200 


“Annual exclusion, .45 $1,320 


“Accordingly, $594 of the $1,320 portion 
of each annual installment is excludable each 
year under the 
$726.is includible. Thus, if the beneficiary 
is not a surviving spouse, a total of $1,006 
($280 plus $726) of each annual $3,000 in- 
stallment is includible in income each year 


section 72, and remaining 


If the beneficiary is a surviving spouse, and 
can exclude all of the $280 under section 


Death benefit 
Amount of 
Cash value immediately pri 


annual installme 
Employee contributions 
Current insurance protection 
$1,000 * 
Portion of annual installme1 
(2) (1) 
Amount excludable 


l 


under 1 


current 


years to be paid 


Amount of installment due 
minus (7) (Subject to inte 
Portion of amount of 
attributable to cash 
prior to death 
Investment in contract 


em] 

‘death benefit exclusion” 

Expected Return years 

Exclusion Ratio (10) ( 

Annual exclusion with int¢ 
(12) (9) 


(14) 
tion (15) (8) 

Amount of (2) taxable with 1 
(14) minus (8) 


(15) 


* Beneficiary had exercised an 
prior to installment payments. 


annual 
value 
(2) minus (6) 


101(d)(1)(B), the amount includible in gross 
income each year $726 of 
$3,000 installment.” 


is each annual 
\ treatise of major proportions might not 
adequately treat of beneficiaries 
under qualified pension and profit-sharing 
plans. It can fairly be said that the 1954 
act and the pertinent regulations thereunder 
with apparent to achieve a 
searching and detailed exposition of 
the tax status of this class of beneficiary. 


inc me of 


seek success 


more 


interesting thing to note. 
Recall earlier mention of the $1,000 annual 
exclusion of the otherwise-taxable interest 
element of installment payments. This ex- 
clusion is applicable to pension plan install- 
ment payments. However, in an insured 
plan, the proceeds are split into 
Only the 
latter is considered as insurance proceeds. 
Cherefore, only the interest element of that 
portion of each year’s installments attributable 


There is one 


pension 
reserve and excess over reserve. 


to that excess over reserve may be brought 
under the $1,000 exclusion. That $1,000 ex- 
of found under 
Section 101, which relates to insurance pro- 
ceeds, and is not available against annuity 
An illustration of that distinction 
could go like this: 


clusion interest element is 


pre ceeds. 


$10,112.00 
600.00 
849.10 


635.85 


nt 
ir to death 


(1) minus (3) minus 
7,262.90 


it due to (5) (3) 
430.95 

Ol(a) 

insurance protection 403.49 
to 
rest exclusion) 
installment (2) 
(3) immediately 


interest (6) 


27.46 


169.05 
loyee contributions * 
,849.10 
3,042.60 
.608 


x (9) above 
11) 
‘rest exemption 


102.78 


Amount of (2) taxable without interest exemp- 


93.73 
nterest exemption 


66.27 


election to take $1,000 in cash 
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Annuity Death Proceeds 


Death before maturity.—While unanimity 
of opinion and uniformity of treatment have 
been absent, it is perhaps a tenable position 
that a death benefit under a not yet matured 
annuity has some exposure to income tax.” 
The the death benefit over the 
premiums paid to date of death may prob- 
ably be considered to be taxable income. 
I should prefer to be a placid and unmarked 
observer in any controversy on this. 


excess of 


Death after maturity—The status of a 
death benefit payable after an annuity has 
commenced appears comfortably more clear. 
There could be no death benefit payable 
unless the contract contained a refund fea- 
ture. In such event, the primary annuitant’s 
investment in the contract would have been 
adjusted reflect the refund 
possibility,” thus absolving the death bene- 
ficiary of income tax liability. 


downward to 


25 


Sixty-day rule.—Again, a policyholder under 
a contract embracing a right to receive a 
single sum at maturity is not deemed in 
constructive receipt of that sum, and thus 
exposed to a maturity gain, if within 60 
days after maturity he elects a principal- 
reducing installment arrangement.” From 
an insurer’s standpoint, the course of wisdom 
may be not to speak of this to a policy- 
holder before the maturity date, and possibly 
engender procrastination, but instead to save 
it for salvation of the policyholder who has 
not reached a decision by the maturity date. 


Three-year averaging rule—If upon a 
single-sum maturity, surrender, redemption 
or discharge of an insurer’s obligation under 
an annuity, the policyholder realizes a gain 
over his investment in the contract, his tax 
on that gain is limited to the extent noted 
earlier.” The policyholder’s incorne tax lia- 
bility on the gain that year can be no more 
than he would have paid in the aggregate 
had this gain been spread evenly over the 
current taxable year and the two immedi- 
ately preceding taxable years. 


Taxable Gain 
on Exchange of Policies 

The new law in its own oriental fashion 
tells us what policy exchanges are not tax- 
able, thus implying that any exchanges not 
so mentioned do result in taxable income.™ 


*% Code Sec, 101(a); Rev. Rul. 55-313, 1955-1 


CB 219. 
*5 Regs. Sec. 1.72-7. 
26 Code Sec. 72(h); Regs. Sec. 1.72-12. 
21 Code Sec. 72(e) (3); Regs. Sec. 1.72-11(g). 


The Policyholder and Taxation 


The law says there is no taxable gain 
on the (1) a life insurance 
policy for another life insurance policy or 
for an endowment or annuity contract; (2) 


exchange of 


an endowment contract for another endow- 
ment contract, provided the latter does not 
have a later maturity date; (3) an annuity 
for an annuity. 

If the sections governing these provisions 
offer a boon to the taxpayer, the light of 
it has eluded me. 


Short-Term Trust Clarifications 


In this and the two succeeding final topics, 
much nourishment is offered to the 
policyholder. I bask in the sound rational- 
ization that there should be no intrusion on 
the areas of estate planning. 


not 


The 1954 Code endeavored to domesticate 
the so-called Clifford regulations. Definite 
rules and patterns were written into the 
Code to govern the operation and effect of 
short-term trusts.” Without here detailing 
them, a carefully advised upper-bracket tax- 
payer may for a period of years 
divert specific income from his high bracket 
to the presumably lower bracket of the 
f beneficiaries. 
Properly handled and applied, the short- 
term trust device has unquestioned merit 
in the direction of tax 


the grantor. 


chosen 


trustee or or one or more 


income savings to 


Gifts in Trust to Minors 


The 1954 act makes it possible to make 
within well-defined 
rules and limitations, and still have the gifts 
qualify as gifts of a present interest ® sub- 
ject to the annual gift tax exclusions. The 
usefulness and value of this change in the 
law is in every situation wholly within the 
discretion and judgment of the estate planner. 


gifts in trust to minors, 


Estate Tax Changes 


In brief mention, there were two outstand- 
federal estate tax law 
directly affecting the policyholder. Detailed 
discussion of them is not within the scope 
of this The first is that when a 
participant under a qualified pension plan 
dies leaving a survivor annuity benefit to his 


(Continued on page 458) 


ing changes in the 


review. 


“8 Code Secs. 1035 and 1031(b), (c), (d); Regs. 
Sees. 1.1035-1, 1.1031(b) (c). 
* Code Secs. 671-678; 
1.678(d)(1). 
* Code Sec. 
25.2503-4. 


Regs. Secs. 1.671- 


2503(c); Proposed Regs. Sec. 
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Significance of Questioned Documents in 


Mr. Bennett ts an examiner of ques 
tioned documents in Miami, Florida, and 
a consultant on handwriting, pens, type 
writing, ink, paper and falsification of 
seals. This article, which is copyrighted, 
1957, by the author, was presented at 
the Fifth Annual University of Miami 
Insurance Law Conference, held last 
March in Coral Gables, Florida 


| WOULD LIKE to preface this disser- 
tation by surveying the nature 
and type of professional services performed 
by an examiner of questioned documents. 
Many superficially think of an examiner of 
questioned documents as 


Sci T e, 


being merely a 


handwriting expert or one versed in 
identification. To be sure, the ex- 
aminer of questioned documents must 
the knowledge skill to perform such 


tasks—yet, his obligation to the public and 


type- 
writing 
possess 


and 


to his profession goes much beyond those 
fields. He must be skilled and conversant 
in determining the relative age of inks on 
ancient documents; he must be thoroughly 
familiarized with the various writing instru- 
ments which alone may determine the 
non, of an important will, note 
In a word, he must possess the 
knowledge, skill and experience to detect 
fraud which may be 
unscrupulous and 


validity, vel 
or contract. 
any perpetrated by 
designing upon 
instruments and documents of every nature 
whatsoever. In _ this 
aminer finds it necessary and virtually in- 


persons 
connection the ex- 


dispensable to utilize the instruments and 
implements of stereoscopic 
microscope, infrared photography, and the 
ultraviolet light. This is a journey of never- 
and that 


science: the 


ending research experiment so 
truth and justice may prevail. 

Of course, it is not often possible for 
you as attorneys to be thoroughly familiar- 
ized with the many and varied problems 
presented to an examiner of questioned 


documents, but it is task, for the 
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your 


protection of your client’s interest, to be 
of the fact that fraudulent addi- 
tions, alterations or substitutions may have 
occurred. Moreover, it is upon 
you to be versed in the law of questioned 
and disputed documents if you are to handle 
such a case competently. 


cognizant 


incumbent 


HISTORICAL DEVELOPMENT 


In the James II (1658-1688) 
there was a famous court action in London 
known as the “Trial of the Bishops.” It 
involved forgery and one of the judges, a 
Justice Powell, made what he thought to 
be an irrefutable think ’tis 
hardly possible for a man to prove his hand, 
that has not 


reign of 


statement: “] 


seen him write.” 


It was not until approximately 60 years 
ago that a 
prove the 
statement 


small group of men began to 
Justice Powell’s 
the utilization of scien- 
A new profession was born, 
composed of scientists that Justice Powell 


never imagined. 


inaccuracy of 
through 
tific methods. 


This history of the world depends funda- 
mentally on the keeping and recording of 
adequate records. The examina- 
tion of documents is one of the pillars on 


scientific 


which the maintenance and reliability of our 
rest. In 1951, many of you will 
recall reading about the sealing in helium 
of the Declaration of Independence to pre- 


records 


serve it for posterity. This is one instance, 
one of the thousands, where the scientific 
proven instrumental 
in solving what seemed the probable loss 
of one of the elements of the 


study of documents has 
priceless 
American heritage. 


The examination of questioned 
ments is not new as a practice but, as a 
science, we can trace its origin to the 
beginning of the present century. There are, 
of course, many interesting and still valu- 
able antecedents. We can quote Quintilian, 
who in his Jnstitutio Oratoria laid down a 
number of important principles: 
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“It is therefore necessary to examine all 
the writings 
sufficient to 


relating to a case; it is not 


inspect them; they must be 
read through; for very frequently they are 
either not at all such as they were asserted 
to be, or they contain less than was stated, 
or they are mixed with matters that 
injure the client’s cause, or they say too 
much from appearing 
to be exaggerated. We may often, too, find 
a thread broken, or 


may 


and lose all credit 


wax disturbed, or sig- 
natures without attestation; all which points, 
unless we settle them at will em- 
barrass us unexpectedly in the forum; and 
which 


home, 


evidence 
will 

have 
fered. 


we are obliged to give up 
more than it would 
suffered from none having been of- 


91 


damage a cause 


In the tradition of the Spanish-speaking 
countries there are the Partidas of Alphonso 
the Wise, back to the eleventh 
century, where a number of rules are set 
forth for the employment of expert wit- 
disputed handwriting. 
Progressing upwards through the centuries 
we find many distinguished 
empiric stand- 


which go 


nesses in cases Of 
instances of 
men who from an entirely 
point contributed to a number of advance- 
ments in the matter of the problem of proof 
regarding handwriting 


In the later part of the nineteenth cen- 


tury a number of these concepts and pro- 
cedures began to formulate into a definite 
order. From this point we can positively 
see the scientific attitude taking shape in 
the minds of those entrusted with the task 
of testifying as to the genuineness of writings 

With the successful determination of the 
Handwriting of Junius in the late nineteenth 
century together with the celebrated solu- 
tion of the Dreyfus case in the last decade 
of the nineteenth the examination 
of questioned documents was thrust in the 
forefront of human endeavor. These land- 


century, 


1From the Institutio Oratoria of Quintilian, 
written about 88 A. D. From manuscript of 
twelfth century. Watson Translation, 1856. 
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mark cases exemplified the significance and 
trained in 
aroused an 


importance of men competently 
handwriting 
active 


and 
matters of questioned 
document examinations all over the continent 
and in the well. 


identification 
interest in 


western hemisphere as 


Because of this interest and the increasing 
importance of succeeding gen- 
and in- 
ventive men who have made improvements 


documents, 


erations have produced ingenious 
in the methods of making paper, ink, writing 


instruments and other elements of docu- 
number of counter- 
alter 
increased with 
Nevertheless, the first 


50-odd years of this twentieth century have 


ments. Likewise, the 


feiters or forgers who fabricate or 
documents have constantly 
each generation. 
seen the development of a profession the 


chief work of which is the discovery of 
The prac- 
titioners of this unique profession are called 


questioned document examiners. 


forgeries and their exposure. 


Yet, the road of the examiner was not 
easy and was often made difficult by charla- 
tan but conscientious lawyers, judges and 
legislatures, who, realizing the importance 
of establishing and proving the validity of 
documents, gradually modernized the rules 
with the ad- 
The 
rule is aptly 


N. W. 


of evidence commensurate 


vancement of the arts and sciences, 


extension of the comparison 
expressed in State Gummer, 200 


20 (1924), wherein it was stated: 


“The 1 
very liberally enlarge and extend the rules 
with [ 


trend of modern authority is to 


reference to proof and comparison of 
handwriting. The old common-law rule 
was exceedingly narrow and technical. The 
sup- 
well 


reasons that were variously urged in 


been 
first 


port of that rule may have 


when the rule was estab- 
lished, but 
changed that those reasons no longer apply 
The study 


scientific 


crounded 


generally have so 


conditions 


with any particular force 


ot handwriting has become a 


matter, and with modern theories as to 


individual characteristics as expressed in 
means for 
that 


been devised the status of handwriting evi- 


handwriting and the scientific 


measurement and demonstration have 


dence has wholly changed. ‘This being the 
case, the rules of evidence with respect to 
had to be 
It is another case of the growth 


handwriting have enlarged ac- 


cordingly. 
progress of the law to modern 


and meet 


requirements.” 





WHAT IS A QUESTIONED 
DOCUMENT? 


What is a document? It may be 
complex than merely writing on a paper. 
In the broadest sense a document is any 
material containing marks, symbols_ or 
signs which convey meaning or a message 
While the great majority of 
documents are written on paper, either by 
typewriter or by hand with pencil or pen 
and ink, many other substances can be used 
for the Wills written on 
wood have been offered for probate. 


more 


to someone, 


Same purpose, 


Since early in the history of civilization 
portrayed the thoughts, 
ideals, history and business transactions of 
man. On stone, clay, palm leaves, papyrus, 
and later on parchment and paper, docu- 
ments have played an increasingly important 
role. Today there is scarcely 
transaction which is not evidenced in some 


documents have 


a business 


by a written document, from a sales 
will millions. 
painted on walls and windows make up a 


Way 


slip to a involving Signs 


common class of documents; carved letters 
on tombstones and cornerstones all record 
many other combina- 
instruments 
with 
and 


These and 
tions of materials and writing 
form the vast documents 
which man_ has 
thoughts. 


history. 


store of 


recorded his acts 


Among all these documents is a small 
group which, though numerous by count, 
actually constitutes but a minute part of the 
whole. This group is known as questioned 
or disputed documents—those suspected of 
being fraudulent or i 


known or whose background is disputed. 


whose source is un- 


\ questioned document, like other docu- 
ments, may have been prepared with any 
of the numerous materials available. Some- 
times the very materials of which it is con- 
structed bring discredit and suspicion upon 
it. Many times, however, its elements are 
entirely in keeping with its history and 
purpose, and yet there are those who con- 
test its authenticity. 


Not all questioned documents are fraudu- 


lent. Not all are instruments of fraud. 


There may be a variety of reasons for 


questioning a document other than to in- 


validate it or to establish the basis for a 


criminal Many documents are ex- 


authors, 


action. 
amined identify their 


while of those suspected of being fraudu- 


closely to 


? Clark Sellers, ‘‘Strange Wills,”’ 28 Journal 
of Criminal Law and Criminology 106-117 (May- 
June, 1937). 
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lent, at least half are exactly what they 
claim to be—perfectly authentic documents. 
However, the remainder which involve 
fraud, forgery, blackmail or a host of other 
lesser instruments 
which may represent to the individual con- 
cerned sizable wealth, property, personal 
possessions, or reputation and respectability. 
Thus, the truth about questioned 
documents assumes importance of large 
magnitude to all whom they concern. 


crimes or offenses are 


these 


documents are sometimes 
pected and attacked and, no doubt, are oc- 
casionally set aside as fraudulent while, on 
the other hand, great numbers of fraudulent 
documents undoubtedly wholly escape sus- 
A suspected 
of events 


Genuine sus- 


picion and pass as genuine. 
document in the natural 
sooner or later gets into the hands of the 
as frequently occurs, 
he may be the one who first suspects it as 
usually the first 
it. He must consider 
and end the inquiry or decide upon a more 


course 
insurance lawyer or, 
he is to pass judgment 
upon the question 


extended investigation 


If the interests of justice are to be fully 
served, the insurance attorney at this point 
should know, at least in a general way, 
what initial steps to take in order to test 
the genuineness of the instrument. He 
should know what to look for and how to 
look at it; he should what can be 
how to show it. A portion ot 
this preliminary work he should be 
to do himself and do promptly. 


know 
shown and 
able 


Questions of the greatest importance may 
arise in the midst of a trial when a prompt 
imperative and immediate 
doubly valuable. Someone 

every man_ should 

know when he ought to 
consult a lawyer. It is equally true that 
the insurance attorney should know at least 
enough of the study of questioned documents 
to be able to determine with promptness 
and certainty how far such a subject of inquiry 


decision 1S 

knowledge is 
that 
enough law to 


has. said know 


should be carried. 

The lawyer should have this 
knowledge in order that he may be able to 
effectively utilize testimony on the subject 


special 


that he may wish to present; that he may 
be qualified to test in advance the force 
and truth of such testimony; and, finally 
and most important of all, that he may be 
adverse wit 


skill. 


prepared to cross-examine 


with intelligence and 


nesses 
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\ case 


insurance attorney is trying, by the aid of 


is always in grave danger if an 


witnesses, to get before a jury that which 


he himself does not understand. 
lhis lawyer will often prejudice his cause 


mind of the 


( learly 


in the court, annoy and dis- 


concert his own witnesses, confuse the jury 
and lose his because he 
what may 


to prove too much 


case proves too 


little or, be far worse, attempts 


lhe successful insurance lawyer is one 
but knows the 

is able to quote the first 
second, he is ready for trial. 
instinctively distrusts a lawyer who 


who not only knows the law 


ts When he 
and prove the 
\ jury 
] 


does not 


seem to understand clearly the 


tacts ot his own case. 


Che vast increase in the use of documents 


is one of the characteristics of modern 


civilization and as all such documents are 


subject to forgery, spurious papers are 


being produced ranging in im- 


from $1 


constantly 


portance purchase orders to 


from $5 checks to $5 million 


$100,000 notes; 


there were devised a 


safeguarding 


well if 
method of 


would be 
and trans 
ferring important property interests than by 
the almost written 


exclusive use of docu- 


ments—but no immediate change seems 


probable. In many instances the disposi 
tion of millions of dollars depends upon the 
signature. 


The great opportunity is a temptation that 


correct identification of a single 


some who 


would not commit an ordinary crime. 


seems impossible to resist for 


Forgeries vary in perfection all the way 
from the clumsy effort, which anyone can 
see is spurious, up to the finished work of 
the adept, which only the 
aminet detect 


fect might 


scientific ex- 
can Theoretically, the per- 


forgery pe »ssibly be successful, 


and might not even be suspected. However, 
that the work of the 
forger is not usually well done, and in many 


indeed 


experience shows 


cases is very clumsy 


lead to this result, 


the chief of which is that fortunately the 


\ number of causes 


criminal forgery is 
rarely skillful enough to do it well; and also 
kind is an unnatural and 
frequently do not 


one who produces a 
a crime ot any 


unusual act. Forgers 


exercise what would seem to be ordinary 
precaution, no doubt overlooking one part 
of the process because such intense atten- 
tion is given to other parts. It is probably 
that bold 
because in so many cases ineffective pro- 


have 


true they are sometimes more 


cedure and inadequate means been 
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provided for the detection and proof of 


forgery. 


QUESTIONED DOCUMENTS 
IN INSURANCE PROBLEMS 


Our modern commercial world has reached 
such a stage of development that practically 
every conceivable business risk is insurable. 
The original life, fire and 
marine have been expanded to 
include the varied aspects of casualty coverage, 
and title and 


categories of 
insurance 


fidelity and surety coverage, 


mortgage coverage. 


In every one of these instances where we 
have an insurable calculated risk, the pos- 
sibility of fraudulent alteration, substitution, 
interlineation, overwriting or manipulation 
i present. A survey of the 
many and varied problems presented to the 


is ever cursory 


insurance investigator 
and the examiner of questioned documents 


insurance attorney, 


reveals: 


In the general field of life, health and 
accident insurance: 
(1) forged applications for life insurance; 
(2) fraudulent claims for benefits; 
(3) forged signatures of beneficiaries; 
(4) forged extrinsic instruments which 
port to establish the alleged 


ciary; and 


pur- 
true benefi- 


(5) the authentication of ancient documents. 


Under general fire coverage: 

(1) the establishment of the genuineness 
vel non of a signature or writing to authenti- 
cate or destroy an alibi; 

(2) the fraudulent alteration or falsifica- 
tion of inventory records, receipts, bills, etc., 
either handwritten or typed; and 

(3) the restoration, interpretation and de- 
cipherment of charred documents. 


Under the general title 


insurance: 


category of 


(1) forged signatures on deeds and mort- 
gages; 

(2) the authenticity of a deed or mort- 
gage where an addition to the document, 
typed or handwritten, comes in contact with 
the notarial seal; and 

(3) when it becomes necessary to deter- 
mine whether the alleged addition, substitu- 
tion or change in the terms of the agreement 
or legal description thereof, was typewritten 
by one and the same operator, on the same 
machine, in one continuous operation. 


Forgery insurance, a coverage carried by 
most financial institutions: 
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(1) forged signatures of makers, whether 
simulated or traced; 


(2) forged endorsements on the various 
types of negotiable instruments; 


(3) alteration of dates; 
(4) alteration in the amount payable; and 


(5) chemical erasure and restoration of 
an apparently valid check from where the 
amount, date and payee have been subse- 
quently typed on the instrument without 
altering the genuine signature of the maker. 


Under fidelity coverage we have the situ- 
ation where there is an alteration, erasure 
or fraudulent entry on a customer’s account 
—and so on it goes into every phase and 
facet of life where the fabricator believes 
that his fraud will not only benefit him but 
go undetected. 


Of course, in the time allotted we cannot 
expect to thoroughly familiarize you with 
the modus operandi of the examiner, nor is 
it our intention to Our paramount 
objective is to acquaint you, as insurance 
attorneys and investigators, with the vari- 
ous problems that exist and to make you 
more cognizant of the places where fraud 
can be perpetrated. In addition to illustra- 
tions, we hope to pass on practical and use- 
ful suggestions as to the handling and 
disposition of questioned document cases. 


do SO, 


To many, the examiner is thought of as 
being skilled solely as a handwriting ex- 
pert. Little thought is given to the addi- 
tional highly important services which he 
is able to render. He is able to determine 
whether a document has been subjected to 
artificial aging by chemical or mechanical 
means. He is often able to determine the 
relative age and authenticity of a document 
by examination of the writing fluid. In 
other instances he is able to restore faded 
or erased writing through the use of pho- 
tography, chemistry, ultraviolet and infrared 
techniques. By minute examination of the 
watermark in the paper he can determine 
in some cases not only the year but also the 
month of manufacture. The style of pen- 
manship, the type character and the type 
of pen used—all these things may lead to 
positive substantiation of fraud. Equally 
important is the logical consistency of the 
document with the circumstances and date 
of its execution. 

In Golden Star Fraternity v. Couklin 384659, 
it was said: 


“The Bible bears the appearance of age. 
It is mutilated and shows evidence 
of use for a long time; but the binding 
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is not of a character one would expect to 
find in a very ancient volume. The title 
page being lost, it is impossible to ascertain 
the date of printing. The entries are cer- 
tainly not contemporaneous with the facts 
stated. From the appearance of the 
ink and the writing, I think the dates were 
appended long after the names were written. 

That they were not made contempo- 
raneous with the births of the children 
named is apparent.” 


The above type problem and similar re- 
lated situations are sometimes encountered 
when the proceeds of a life contract are 
made payable to the estate of a decedent, 
or where the beneficiaries have predeceased 
the insured. 


Although the general topic of forged sig- 
natures will be treated subsequently, mention 
can be made at this time of the necessity 
of procuring adequate numbers of genuine, 
admissible standards of comparison for the 
expert’s examination. In that connection we 
direct your attention to Moncur v. Western 
Life Indemnity Company, 112 Atl. 476. 


“While, in our opinion it was not neces- 
sary to produce at the trial the originals of 
the other applications, which were in juris- 
dictions outside of Pennsylvania, and pos- 
sibly could not be produced, and photostatic 
copies thereof, admitted to be correct copies, 
could properly be admitted in evidence, as 
forming a basis for comparison of signature 
with signatures admittedly genuine—subject 
to the limitation in identification, admitted by 
the expert who made the comparison, that 
the dynamic characteristics of the writing 
could not be produced in photostatic copy 

” (Italics supplied.) 


photostats 
Only when 


Caveat, then, in the use of 
as standards of comparison: 
every possible channel of selection has 
been exhausted should resort be made to 
photostats due to the complete lack of line 


or tone quality. 


In fire losses, situations are not infrequent 
where grossly exaggerated inventory records 
are brought forth to verify or substantiate 
alleged losses: 


“The altered documents may be type- 


written, as in case in which several 
bills were produced, containing significant 
additions. Here entries involving a sub- 
stantial portion of the bill had been type- 
written at a different than the name 
and address and the balance of the items. 
These substitutions by a 
study of the alignment of the various lines 
of typewriting. The added line was not 
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parallel to the others. Likewise, with hand- 
written documents slight differences in pen 
and ink can additions and 
stitutions.” * 


disclose sub- 


PRELIMINARY HANDLING 
BY INSURANCE ATTORNEY 
AND CLAIMS ADJUSTOR 


The important role of the questioned 
document can be readily seen in crimes of 
forgery. In such cases it is the 
delicti,’ and without the 
can be no prosecution. 


Too 


claim 


“corpus 
document there 


and even veteran 
display a surprising 
lack of knowledge of the proper procedure, 


often 
investigators 


attorneys 


care and evaluation of the questioned docu- 
ment. An insurance investigator, who may 
indicate remarkable ingenuity in the solu- 
tion of an difficult 
where questioned 


and investi- 


gation, may inadvertently, 


involved 


concerned, disclose to the 
“loophole” to his advantage 
and to the embarrassment of the insurance 
attorney. This 
proper procedure, the absence of due care, 


documents are 
defendant a 
may be caused by an im- 


ignorance of an applicable rule of evidence 
or by failure to exercise sound basic judgment. 


Cases involving questioned documents 


investigator 
judgment and 


solved by the 
intelligent 


often may be 
through exercise of 
by taking advantage of aids. 
“Much of what is called investigator science 
is not strictly 


available 


science at all but a 
intelligent 
co-ordination of 


com- 
observation and 
detailed 
Some insurance investigators, 
“the lines of 
to make a thorough 


bination of 
comprehensive 


knowledge. 


inclined toward least re- 


sistance,” fail investi- 


gation of all the relevant circumstances 
connected with a questioned document. A 
haphazard method is often employed to get 
writing specimens of doubtful 


The issue is “dumped” 


standard 
and value. 
lap of the document examiner and 
further evinced. An ex- 


origin 
in the 
little 
pert may come into court prepared to give 


interest is 
corroborative evidence and, because of in- 
efficient procedure and the inability of the 
insurance attorney to introduce into the 
record the standards used for comparison, 
find that the principal structure of the case 
has collapsed and he is unable to testify 
to the incriminating evidence that was ex- 
pected to be supplied by him. 


The unravelment of fraud must neces- 
sarily depend in a great measure upon the 

‘ Doud and Hilton, ‘‘The Document Examiner 
Aids the Arson Investigation,’’ 46 Journal of 
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energy, ability, judgment and integrity of 
the insurance attorney’s investigative staff. 


Care and Preservation 
of Questioned Documents 


The claim investigator’s first duty is to 
preserve the condition of the questioned 
document in as nearly its original condition 
as possible. To do this requires extreme 
care in handling the document during in- 
vestigative examinations. It should be pro- 
tected by suitable means such as celluloid 
or cellophane, or protected by 
heavy envelopes that require no folding of 
the document. The following points should 
be remembered: 


otherwise 


(1) In making investigative comparisons 
it is much better to use photographs of the 
questioned writing rather than subject the 
original to abuse and damage. Therefore, as 
soon as possible and practical, have a docu- 
ment photographed to scale to indicate its 
true size and its condition at that 
Photostats are not desirable due to 
the loss of detail, and should be used only 
when photography is not available. 


to show 
time. 


(2) Avoid folding and unfolding the docu- 


ment unnecessarily or in a new place. 


(3) If it is torn or in pieces, carefully 
mend it with transparent tape or place it 
between panes of 
plastic. Be 
writing. 


glass or 


transparent 
careful not to obscure the 

(4) Do not staple over important writings, 
like questioned check endorsements, as this 
frequently causes the destruction of letters. 

(5) In marking 
cation, do n 


documents for identifi- 


place any writing or other 
manner as to it i 


mark in such ause it 


way to be confused with the 


in any 

questioned 
The identifying mark should in no 
mar or feature of the 
crude manner in which the 
inexperienced investigator often 
disputed document with 
marks in the form of stars, under- 
lining marks and even comments shows his 
lack of fact that the 
evidential value of a document may thus be 
weakened, if not destroyed. It 


writing. 
way obscure any 
document. The 
zealous but 
covers a pencil 


arrows, 
understanding of the 


sometimes 
may be advisable, as a defensive precaution, 
to put an identifying microscopically small 
mark or kind in some in- 
conspicuous place on the standard writings 
of the opposition, and an accurate record 
should be made of all of these documents 
examined. 


device of some 


Criminal Law, Criminology é& Police Science 
404-407 (September-October, 1955). 
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(6) Do not touch with an eraser, sharp 
instrument or pencil except when properly 
placing an identification mark. 

(7) Do not make direct tracings as marring 
and embossing will confuse the examiner. 

(8) Do not cut, mutilate or tear the docu- 
ment in any degree. 

(9) Do not experiment with the evidence 
by wetting the document or experimentally 
applying chemicals. Be careful not to mar 
the writing when using mechanical clips. 
checks are frequently 
damaged in this manner.) 


(Endorsements on 


(10) Do not carry questioned documents 
loosely in the pockets without protection. 
Many original letters delivered in a crisp, 
new and clean condition reach the examiner 
and court and frayed with 
much important illegible, all due 
to inexcusably handling. 


soiled, worn 
writing 
careless 
(11) Where letters are concerned, envel- 
Sometimes a 
two, re- 


opes also should be sought. 
block of stamps, or 
maining in the possession of the 
can be identified as torn 


even one or 
suspect, 
from One or more 
sending documents or 
mail. 


whole 


envelopes used in 
letters through the Where tablet 
paper used, the tablet should 
be confiscated as evidence, not just a sheet 
or two. 


was 


Obtaining Document Standards 
for Comparison 


By “standards” in questioned document 


investigations we mean such items known 
to be genuine as can be used without ques- 
tion for comparison with any disputed hand- 
writing, hand printing, typewriting, printing, 
etc 

This means much more than the average 
attorney or claim investigator may suppose. 
It means that one cannot always rely on 
person’s word that a certain indi- 
a letter, filled out a form, or 
made certain notations unless it is substanti- 


another 
vidual wrote 
ated by certain qualifications. Of course, in 
an investigation 
a certain latitude may be cautiously allowed, 
though not recommended, in the matter of 
proof for the preliminary 
advise the investigator whether or not he is 
on the right track. However, for the final 
analysis, and in preparation for court, the 
specialist in handwriting identification must 
be provided with provable 

the handwriting of the suspect. 


the early probing stages of 


survey, so as to 


specimens of 


It is essential, therefore, that any hand- 
writing samples submitted for comparison 
with the writing under investigation and 
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likely to be involved in a court trial or 
formal judicial proceeding meet the require- 
ments of the rules of evidence as to ad- 
missibility; otherwise, the time and effort 
expended will be wasted as the expert testi- 
mony involved will not be allowed. Quite 
often, handwriting identification testimony 
may be the most critical feature of the case 
and without it a suit is lost. 


order to 
qualify for admissibility as a standard for 
comparison usually meets one of the follow- 
ing conditions: (1) be acknowledged by the 
suspect to be in his handwriting or (2) be 
identified as the handwriting of the suspect 
by someone who saw him write it, such as 


\ specimen of handwriting in 


a notary public, witnesses, etc. 


In making a search for genuine writings, 
or anything to be used for comparison, it 
is helpful to write out a comprehensive, 
detailed list of all the relations of the party 
and possible source of information. 
\ person’s standard writings that grew out 


every 


of ordinary business and social connections 
are naturally sought first. If sufficient 
writings of this kind cannot be found, then 
all the writer’s relations to his 
town, city, state or nation which might re- 
quire writing should be investigated. Possi- 
ble writings also result from social, political, 
and educational relations, Other 
sources might be applications for insurance, 
gas, electricity, telephone; signature on bank 
identification cards; canceled checks; signa- 
tures on mortgages, deeds, notes, and other 
public records on file; registration to vote; 
application for auto and marriage licenses; 
and other sources. Particularly when print- 
and cursive (running- 
hand) specimens are required, good examples 
found on applications 
with the operation and ownership of motor 
vehicles. Another excellent source of signa- 
ture samples may be found on checks, sent 
to the suspect, bearing his endorsement. In 
some cases the sending of registered mail 
and packages to the suspect have proved 
fruitful. Another method is to have the 
suspect list information under the 
pretext of 
as health conditions, tax assessments, etc. 


business 


religious 


ing specimens also 


may be connected 


some 
some other investigation, such 


Frequently it will be necessary to openly 


request specimen writing for comparison. 
An innocent person will not be inclined to 
refuse to write, while a person guilty of 
questionable writing may not dare to refuse. 
Writing done by should include 
matter covering all of the characters in the 
disputed writing, and it is important that 


the writer be kept at the task until an ample 
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request 





amount of each 
taken 
more 


disguise 


writing is obtained. If 
separate piece of writing is at once 
away when completed, it 
dificult to maintain consistent 
through an extended writing. In some cases, 
it is important that the writer be kept at 
the task for 30 minutes or even longer. 
If the suspected writer did not write the 
disputed matter, that fact will usually be 
readily shown. 


becomes 


If the suspicion is correct, the extended 
writing will provide the material to establish 
that fact and frequently will lead to an 
admission of fraud. One who writes by 
request is inclined to write self-consciously 
and somewhat unnaturally, even though no 
effort is made to do so. It is 
necessary, if possible, to put the writer at 


his ease. 


therefore 


It is, of course, desirable to cause 
the writing to be done under conditions to 
prevent the writer from effectively disguis- 
ing his writing and in a manner that will 
expose the attempted. It is 
important to emphasize that rough methods 
on the part of the investigator defeat his 
own ends. 

It is 


that 


la 


disguise, if 


make arrangements 
writer to be 
inclined to hurry. 
under constant 


important to 

will not 
barrassed, 
The 
servation 


cause the em- 
frightened or 
should be 
while the specimens are being 
written for several reasons: (1) to prove 
the fact of writing, (2) to note time taken 
to write and (3) to note efforts at disguise 
by unnatural pen positions, etc. 


writer ob- 


should be made for 
It is desirable to have 
write on paper of the 
size as the suspected document, ruled or 
unruled as the may when 
practicable or desirable, on one piece of 
paper larger and another smaller. White 
paper and black ink and pencil are the most 
desirable mediums as they photograph best. 
In most cases writing requests should be 
from dictation so as to reveal the 
writer’s natural habits as to spelling, punc- 
tuation, capitals and 
that may have evidential value. 


Careful preparation 
securing specimens. 
the suspect same 


case be; also, 


made 


use of arrangement 

If the questioned writing was executed 
by pen, the use of several different pens and 
pencils will usually reveal if any efforts at 
attempted. A 
should be asked to write smaller or larger 


disguise are being writer 
if unnatural writing is suspected, or if the 
submitted writing is different in size from 
the suspect’s material. The same applies 
to the speed of the writing executed. 

It is not always desirable to disclose to 


the writer just what the disputed writing 
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is. Therefore, a paragraph, sentences or 
series of words containing the words of the 
disputed document should be dictated to 
the suspect. When a writing has been exe- 
cuted with a stub pen, it is important that 
that instrument be used by the suspect in 
his request writing. Always try to reproduce 
the conditions of disputed writing as nearly 
as possible, by the use of paper, ruling, ink, 
pencil, crayon, typewriter, etc. Specimens 
are often standards of com- 
parison because of improper methods fol- 
lowed in obtaining them, or because they 
are too limited in quantity. 


valueless as 


The disputed, suspected writing should 
not be shown to the suspect and, of course, 
not used to be copied directly from, as 
this would enable him to claim that he had 
merely imitated form because he was asked 


to do so. 


It is thus clear that the investigator must 
take certain precautions to insure the legal 
acceptability of the standard writing. Too 
often when the 
time. Fre- 
witness favorable 
when first 
handwriting 
may think has no bearing on the 
being investigated. However, if the 
papers are first gathered and at a later time 
these persons are confronted with them, 
they will have had time to reflect defensively 
and refuse to reply on advice of counsel 
whom they may have consulted in the mean- 
time. Therefore, it is usually best in the 
beginning to from the suspect 


neglected 


this is even 
favorable at the 
quently, a suspect, or a 
to him, makes an 
confronted with a specimen of 
which he 


conditions are 


admission 


crime 


ascertain 


and witnesses the genuineness of any speci- 


men handwriting obtained. It is also ap- 
parent that a casual opinion of a witness 
that it is the handwriting of the suspect is 
not He must show an acceptable 
reason for his belief. Even members of the 
same family often mistakenly as- 
serted that a certain writing was or was not 
in the hand of one closely related. 


Hard and fast rules course, im- 
possible to apply in every case. Some per- 
sons normally write with wide variation; 
sometimes they are affected by their moods, 
by hurrying, by their physical condition or 
simply by idle whims. Others cannot vary 
much and write with almost machine-like 
precision under most conditions. Still 
others are affected in varying degree be- 
tween both extremes. 


enough. 


have 


are, OTF 


Therefore, to obtain adequate standards 
the attorney or claim investigator should 
first and study the questioned 
writing and attempt to visualize the condi- 


consider 
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tions under which it was executed and the 


implements used. 


Checks 


In the forged 
blank checks of the kind under investi- 
gation or a miscellaneous assortment may 
be found in the possession of the suspect. 
A check stub-book may reveal that the 
check had been removed ‘rom it. Especially 
where check endorsements only are ques- 
tioned, either blank checks (marked “VOID”) 
may be used, or plain paper cut to the width 
of the original check should be provided 
the writer of a specimen. If large sheets of 


case of checks, similar 


paper are supplied, writers frequently write 
two, three and more times larger than that 
being investigated. Similar 
control size and arrangement of writing 


size paper may 


\ frequent omission in the case of ques- 
tioned failure to get proper 
specimens from the person who denies the 
genuineness of a check writing. This is 
important for several reasons: 


checks is the 


(1) First, to confirm and establish the 
fact of forgery 

(2) Frequently, a genuine check is denied 
because of faulty recollection, especially by 
elderly and subnormal persons. 


(3) Some may have become intoxicated 


Irom proceeds, gambled or squandered the 
money away and wish to excuse themselves 


to their spouses or others. 


(4) Still others have dishonest motives as 
seeking duplicate payment, or because of a 
personal, financial or legal quarrel. 

(5) It enables the examiner to investi- 
gate whether the questioned endorsement 


is a simulation of the genuine signature. 


Care should be taken to have the 
reproduce all forms present on the ques- 
tioned check. Often a printed form is sub- 
stituted for a script capital or other letter 
by the writer. This should be 
regarded as suspicious and the script form 


suspect 


specimen 


required, or vice versa, as the case may be. 

Another frequent neglect or oversight is 
the investigator’s concentration on the en- 
dorsement alone when, in fact, all of the 
writing on the face of the check may be 
questioned as written by the forger. Obvi- 
ously many more clues will be: found in the 
writing on the face of the check than in 
the endorsement where special efforts may 
have been used to disguise, as by writing 
with the left hand. Another oversight is 
the failure to have the address under the 
endorsement reproduced when it is present. 
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INSTRUMENTS USED IN 
FRAUDULENT DOCUMENT CASES 


All insurance claim attorneys should pos- 
sess some knowledge of the instruments 
used by criminals in producing fraudulent 
documents. Among those instruments most 
commonly used are typewriters; pens; inks; 
pencils; check writers; hand stamps; printed, 
engraved and lithographed forms; paper 
and carbon paper; seals and other authenti- 
cating devices; adhesive stamps; bindings; 
and impressed writings. 

In briefly discussing each of these medi- 
ums, the first to be mentioned is typewriter 
identification and investigation. 


United States we have from 
million machines in 
daily use and, based on current post-office 
know 
more than a million documents and letters 
through the mails each day. 
account for 


Here in the 


20 to 25 typewriting 


reports, we that business is sending 
Insurance com- 
tens of thousands of 
documents. It would be strange in- 
deed if out of number there were 
not many typewritten documents of a sus- 
picious character that should be investigated. 


panies 
such 


this vast 


trusting citizens and 
are defrauded by 
that 


instances, insurance 


Thousands of our 


business firms each year 


typewritten documents appear to be 


innocent and, in many 


companies are left “holding the bag. 


that the 
furnished 
fraudulent 
character. Therefore, this machine becomes 
an added medium for the perpetration of 
fraud in the hands of the evildoer. 


It would be unwise to believe 
unlike handwriting, 
no evidence of its origin or its 


typewriter, 


The average insurance companies’ attor- 
neys or investigators know nothing of the 
typewriter identification. An 
attorney may know the differences between 
“pica” and “elite” type but probably less 
about the machine than his secretary. It is 
not to be expected that an insurance attor- 
ney can master every technical subject upon 
which his insurance practice touches. How- 
ever, regarding questioned document prob- 
lems he should at least possess a sufficient 
knowledge to recognize when he has the 
need for the technical assistance of a docu- 
ment examiner. 


science ol 


Insurance offices are filled with type- 
writers and from the time the claim attor- 
ney inspects his morning mail until he 
corrects the last brief at night, a constant 
stream of typewritten documents and let- 
ters pass across his desk. When an insur- 
ance agent lays a typewritten claim on his 
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desk, or an opposing counsel files a damage 


should 


problems 


know 
that 
may involve these lines of typewritten words. 
The attorney should be aware of the fact 


suit against his company, he 


something of the possible 


that an innocent-looking piece of paper may 
be but a fraudulent instrument. He 
should know that a good document 
may be attacked. 


lying, 
also 
wrongfully 


louching a few keys on a typewriter will 
change an honest document into a fraud- 
one \ date erased and 
a cipher added to an amount, a 
added to a codicil 
line letter, 


ulent carefully 
rewritten, 
paragraph contract, a 
added to a will, a added to a 
“in full” endorsement on 
and 


not mean what it did when it 


You 


typewriter, especially 


and an a canceled 


check or a receipt, the document does 


was drawn 


that a 
an old one, may pos- 


may be astonished to learn 


dozens of unmistakable identifying 


characteristics. Out of a hundred or more 


machines of same make and 


large 


exactly the 


age, in actual use in any 


company’s home office, each can be identi 


fied as possessing its own type idiosyncrasies 


and identifying letter characteristics. 


Every typewriter that has been used has 


wn individualities and also a definite 


1 history. Could a document have been 
in 1905, 1915, or even in April, 1938? 
needed to answer these 


hese date S 


at is ques 
tions is proved typewriting of t 
Date changes in typewriting models are as 


positive as date changes in automobiles and 


airplanes 


Typewriter 


manufacturers mak« 


inconspicuous changes in their type styles 


at intervals of three or four years. These 


changes are not perceptible to the laymat 
but to the 
assistance in identifying the age and mode 
machine The manufacturer 
adopted 

styles approximately 25 to 30 years 

Minor alterations in type 
made in 1941 and the 
“large elite” 1947 when the name, but 
not the 


title of “ 


examiners they are of a material 
] 
number of a 

Royal typewriter certain 
faces were 
new model was called 
until 
changed to its 


style, was present 


standard elite.” 


Pica type which writes ten letters to the 


lateral inch and six lines to the vertical 


inch was furnished with a box-type numeral 
1948 


year, starting with Pica Royal serial num- 


until January 1, In January of that 
ber 3,551,946, this style numeral with modi- 
fied tail formations was adopted as standard. 
A similar style numeral for their elite 
August, 1947, 


type 


was adopted in starting with 


Questioned Documents 


insurance 


number June 27, 
1950, the Royal company made a change in 
the “M” and “W” of its standard-elite and 
pica type styles. The distance to the meet- 
ing point of diagonal lines at the center of 
the “M” and the small “w” were shortened 
to approximately two thirds of the over-all 
height of the characters. The 
center leg of the small “m 


the serial 3,168,257. In 


serif on the 
” was eliminated. 
Serial numbers of typewriters incorporating 
these open “M” and “W” changes are Pica 
Standard Model No. 4,223,889: Pica Electric 
Model No. RP-8315; Standard Elite Model 
No. 4,225,140: Standard Elite Electric 
Model No that if 


a document 


and 
RP-7989, 


Thus you can see 


was typed on a Royal 
manufactured after June 27, 1950, when the 
ted : 


diagonal 


machine 


change was made in shortening the 
and “W” and if 
1930, the ex- 
uuld prove irrefutably that it was 
fraudulent. 


center lines of the 


] ] 


said document was dated in 


aminer C¢ 
The insurance scrutinizing a 


questioned claim or a su “ious typewrit- 


ten document, might . yverner y the 
following questions: 
(1) By whom was 
2) When? 
3) Where? 
For whom? 
What kind of 
What model? 
W hen first made 
Was the documer 
typewriter oper: 
(9) Was it wt 
(10) Are 
with the da 
(11) 


been changed? 


(12) 
line, page or paragraph? 


Hav e 


] 


Is there an added letter, figure, word, 


(13) Is it a ribbon impression or carbon 
copy? 
(14) Are all written 


machine, on the same date? 


1 
on tl 


pages same 


(15) Was the date typewritten? 


(16) Are the 
formly spaced? 


lines all parallel and uni- 


(17) Were the interlineations spaced with 
the other lines, showing the paper was not 
taken out of the machine until the writing 
was completed? 


(18) Are 


there any added words at end 


of lines 
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(19) Is line spacing (100/600) the same 
on the machine as on a new and perfect 
machine? 

(20) What errors or faults in typewriting 
does the document show? 

(21) Are there any filled-in (a, e, 0, g, f) 
letters that in part print solid? 

(22) How many 


indention show? 


spaces does paragraph 
(23) Are they uniform? 
(24) Are lines of typewriting long and 
abnormally narrowly spaced in order to get 
much matter in a small space? 


(25) Are lines short and spaces between 
lines and words unusually wide? 


(26) Does writing appear to be crowded 
in above the signature? * 

(27) Does the writing change in spacing 
and length of lines as the signature is ap- 
proached, indicating that the signature may 
have been written before the typewriting: 

(28) Do sentences connect from page to 
page? 


(29) Does the document give evidence of 
having. been written from dictation or from 
a copy? 

(30) Is the title on the cover in the same 


typewriting as the body of the document? 


(31) Does the typewriting exactly match 
in ribbon condition typewriting from the 
same machine of the same date? In some 
careful investigation of this 
problem is very important. 


cases the last 


Typewriter Ribbons 


Typewriter ribbons in use today are for 
the most part made of cloth impregnated 
with ink. Cotton ribbon is most common 
but some are made of silk, rayon or nylon.° 
The ink generally is composed of a mixture 
of carbon and vegetable, animal or mineral 
oil combined with “toners,” either pigments 
or dyes added to give the proper intensity 
of blackness. Paper similar in 
composition to carbon paper, are occasion- 
ally employed and today are gaining in 
popularity. At times the more usual black 
ink is replaced by colored. 


ribbons, 


Examination of the typewritten impres- 
sion can reveal the f 
identification: 

Justice Curran in Flint v, Nicholson, in an 
opinion setting aside a verdict in the case, filed 
in Superior Court in Providence, Rhode Island, 


following points of 


25 Atl. (2d) 617, in speaking of interlineation, 
stated: ‘‘Now, if something had been written 
on the paper (the $1,000,000 note) before the 
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(1) whether cloth or paper ribbon, 


(2) thread count (the number of threads 
per inch) in case of the cloth, 


(3) color of the ribbon, both primary and 
the reflected secondary, 


(4) intensity of color due either to original 
inking or wear and 


(5) chemical reaction of the toner. 


When a document was not typewritten 
continuously, examination of the ribbon im- 
pressions may show a significant difference. 
Dissimilarity in any of the identifying factors 
results from more than one ribbon 
having been used or the ribbon being more 
nearly exhausted parts of the 
document These conditions 
are not written 
document 


either 


when 
were written. 
found in a continuously 


some 


A study of the ribbon impressions may 
help in dating a document. No chemical 
have developed, however, by 
which it is possible to estimate how long 
the typewriting has been on the paper but, 
by comparison with a series of typewritten 
papers prepared over an extended period, a 
conclusion may be reached. Careful study 
of the wear as dated 
ribbon impressions and matching of their 
condition in the disputed document can give 
a close approximation as to the date of 
preparation. 


tests been 


degree of shown in 


The questioned document examiner iden- 
tifies samples of typewriting as the product 
of a given machine on the demonstrated 
theory that every typewriter, like every 
human thumb, makes a unique mark. Among 
the first to capitalize on this notion was A. 
Conan Doyle in his Sherlock Holmes story 
A Case of Identity, which turned on the 
identification by typewriter of a certain im- 
postor. Recently, of course, there was the 
Woodstock introduced in the Alger Hiss 
perjury trial as evidence that the famous 
pumpkin papers produced by Whittaker 
Chambers must have been typed on Hiss’s 
typewriter. For $20,000 or thereabouts, the 
Hiss defense hired a repairman who suc- 
ceeded in duplicating the exhibit Wood- 
stock, thus demonstrating that it could be 
done. However, the effort came to nothing 
because Hiss couldn’t prove that Whittaker 
Chambers hadn’t hired a man for a similar 
duplication job. 


cutting, that would account for the fold. It 
would also account for the cramming of the 
typewriting into the upper part of the exhibit.”’ 

°H. E. Cassidy, ‘‘Chemical Reactions from 
Typewriting,’’ 33 Journal of Criminal Law and 


Criminology 190 (July-August, 1942), 
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One of the identifying features that gives 
each typewriter a mark of its own is the 
alignment of the letters it types. 
always some slight discrepancy in align- 
ment, even though skilled specialists at the 
typewriter factories may 


There is 


spend as long as 
three hours on one machine trying to make 
the letters stand up as straight as West 
Point cadets on The aligners have 


a secret 


parade. 
for testing a 
machine’s typing—not the well-known “The 
quick brown fox jumps over the lazy dog” 
nor “Now is the time for all good men to 
“Amar 


Initiation secedes 


seven-word sentence 


come to the aid of their party,” but 
anath sasesusos Oronoco 
Uruguay, Philadelphia.” 
gibberish but it makes sense to the aligners; 
I and to 
gether they show up a poorly aligned type 
writer in a flash. However, 


It may sound like 


each word serves a special purpose 
no matter how 
hard the factory works to achieve precisio1 
a great deal depends on 


in each machine, 


the user. 

The typewriter 
tended that the 
machine. Its 


manufacturer never it 


typewriter be a precision 
for the 


word 


purpose rapid 


of the spoken 


was 
into a 
assembly-line 


transmission 


visual word. Since it is an 
manufacturers 
effort to turn out a 


uniform product, nevertheless, all typewriters 


product, even thougl the 


make a conscientious 
just off the assembly line, even though not 
used, already possess individual identifying 


These 


be divided into two basic classes- 


characteristics. characteristics cat 
-alignment 


defects and type-face defects 


\ typewriter is designed so that eacl 


character prints an even, uniform impres- 


sion resting on or across an imaginary bas¢ 


line and centered in a designated 
along this 
alignment 
character or 


of eight out of nine positions. 


space 


line. However, in practice the 
is not always perfect. A type 
out of line in any 


When the 


glass type plate is superimposed over a type 


font may be 


written document, type characters can be 


alignment either to the 


left, or 


seen to be out of 


right or to the high or low, or it 


can be high right, high left, low left or low 


right, or it can be dead center as originally 


intended. Thus, vou see both the vertical 


and horizontal alignment can be quickly 


and easily checked. Other type characters 


are twisted on their axis so as to lean away 


from the proper slant; still others are “off 
their feet,” which means that the type faces 
strike the paper surface unevenly so that 
one edge or corner gives a heavier impres- 
than the letters, 
rather than the uniform ink impression of a 


sion other parts of the 


Questioned Documents 


properly writing letter. At times a letter 
may consistently print appreciably too heavy 
or too light, or may rebound, printing two 
impressions not quite superimposed. These 
foregoing individualities are commonly re- 
ferred to as alignment defects. 


The actual 
breaks in the impression resulting from 


type-face defects consist of 
bumps in the metal or in- 
dented or irregular outline of a letter due to 
damage in the type face itself. 
for the most part small, many requiring 
examination with test plates and 
high magnification but, with a thorough and 


chips or type 


Defects are 
careful 


detailed study, each can be discovered. 


Occasionally other operational peculiar- 
ities of a typewriter may exist in identifica- 
tion. The following are some of these more 
slight 
variation from the design spacing between 
paper so the 
successive lines are not parallel; skipping of 


infrequent defects: a consistently 


letters on lines; slippage of the 


certain letters; the improper 
machine affects the 
1 


printed impression; and irregular left margins 


a Space after 
working of a which 
or the stacking of letters on the right due 
, margin stop. 
If any one of these repeats with regularity 


throughout a 


to defective operation of the 
series of specimens, it can 


certainly be considered as an identifying 


peculiarity of the machine 
Che kind 


mon to 


and amount of Variation com- 


any one machine are covered by 
several factors: the condition of the machine 
in general and of the surface of the platen 
(roller) in particular; the amount of ink on 
which the keys 
uniformly or and 


the ribbon; the manner in 
that is, 


the weight of the impression. 


are struck, not; 


Irregular typewriting rhythm may cause 
variations in the position of successive print- 
More often though, 


feet appear to 


ings of the same letter. 


letters off their print nor- 


mally when struck heavily or slightly battered 
and damaged type faces may print without: 
any apparent defect if the impression is well 
inked, while in both instances later impres- 
letters 
characteristics clearly. 


sions of these show the defective 


Besides the relatively permanent defects, 
such transitory factors as dirty type face 
and worn ribbon may, under favorable con- 
assist in the identification. 
filled in 
standard specimens executed at the approxi- 


ditions, Since 


type faces become various ways, 
mate same date as the questioned material 
may well contain valuable points of identifi- 
this 


however, immediately 


cation based on factor. Cleaning of 


the faces, destroys 
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these points of identification and a new pat- 
tern is soon begun. Thus, if the standard 
and disputed matter were prepared at widely 
different times, a different pattern of clogged 
type faces cannot contradict a positive iden- 
tification based upon a similar combination 
of alignment and type-face defects. The 
condition of the typewriter ribbon may play 
a part in identification, but its limitations 
parallel those encountered with the clogged 
type face. 

The ultimate identification 
accumulation of evidence within the known 
and the disputed typewriting 
Three basic conditions common to both the 


rests on the 


specimens. 


standard and disputed matter establish 
identity of sources—the same size type, 
identical type-face design and a_ similar 


comparison of defective and correctly writ- 
ing letters and characters. On the other 
hand, divergencies in any of these condi- 
tions indicate that the matter was not pre- 
pared on a single typewriter. 


All manufacturers manufacture several 
sizes of type fonts. The most popular are 
the “pica,” with a normal spacing of ten 
letters per inch, and the “elite,” designed to 
write 12 characters per inch. Smaller and 
larger type sizes range from six to 16 letters 
per inch. 


Pen 


Since time immemorial, the nib pen has 
been the principal tool for writing although 
in recent years it has been superseded in 
many cases by many kinds of pens, the pen- 
cil or the typewriter. 


The modern nib pens are of two common 
classes—the steel dip pen and the self-feed- 
ing fountain pen. Under the 
nomenclature of pens will be found the ball 


common 


point, drawing, quill, lettering and _ stylo- 


graphic.’ 

Each kind of pen has its own peculiarities 
by which it is identified. Factors which 
enter into the identification of the kind of 
nib pen are the width of the point, that is, 
fine, medium or coarse, and the degree of 
flexibility of the which varies from 
rigid to flexible. 


nibs 


A microscope and microscopic measure- 
ments play an important role in identifying 
and distinguishing between various subclasses 
of nib pens. 

® The stylographic pen consists of a small 
cylindrical top which is fitted with a plunger 
at the tip. When the pen is placed on the 
paper the plunger is raised slightly, causing the 
ink to flow. A pen of this design writes a 


432 





The property of the fountain pen is to 
write line after line with a constant density 
of ink except, of course, for the variations 
due to individual shading. This attribute 
often distinguishes pages of writing pre- 
pared with these pens from those written 
with a steel pen. The latter, however, pro- 
duces a stroke of greater intensity each time 
it is dipped followed by a gradual diminish- 
ing variation in shading. The increase in 
stroke width resulting from pressure helps 
to describe its relative flexibility while care- 
ful miscroscopic measurements of the un- 
shaded or narrower portions of the stroke 
give an accurate estimate of the point width. 

Among the most significant values of pen 
examinations are instances in which it is 
possible to demonstrate with clarity that 
added portions, especially of a modifying 
nature, have been inserted with a different 
pen from the one used originally to prepare 
the document. 

A most recent innovation is the ball point 
pen which was first sold in Europe in 1935. 
The Ladislo Bureau began manufacturing 
these pens in Argentina in 1943 and this 
pen was introduced into the American market 
by Reynolds in the fall of 1945. The ac- 
companying promotional program quickly 
jumped sales into the millions. 

The point is placed on the tip of the pen 
by a which allows it to rotate 
freely during the writing process, rolling the 
ink which has been picked up on the ball 
from the ink chamber immediately above 
onto the This ink is a paste-like 
substance than fluid 
which has been used for pens since early 
times. Because of the difference and the 
manner in which it writes, the work of a 
ball point distinctive and 
distinguished from other writing implements 


housing 


paper. 


rather writing ink 


pen is can be 
It is possible to distinguish between certain 
ball point pens. 

Forgeries prepared with ball point pens, 
dated years before the invention of this in- 
strument, little their 
authenticity. Other elements may also be 
indicative of fraud, but none can be more 
conclusive than the information derived 
from the pen study alone. 


Ink 


The history of ink has been a long and 
interesting subject and began even before 
the introduction of the first quill pen. The 


leave argument for 


uniform width stroke regardless of the direction 
of its movement and because of its design, is 
an easy writing pen especially adapted to dis- 
connected lettering. Its peculiarities of design 


in writing quality distinguish its work. 
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earliest material used was carbon and today 
it is still employed in those drawing inks 
commonly called India ink and some com- 
mercially marketed writing inks. During 
the middle ages the irongall ink was intro- 
duced and it is the 
“blue-black” ink. 

decades in the 


basis of the modern 
During the 
nineteenth century we wit- 
nessed the rapid development of the aniline 


and other 


last few 


synthetic dyes now commonly 
used in the manufacture of 
black writing inks. In recent years syn- 
thetic-dye inks and strong alkaline solution, 
instead of the more common acid solution, 


have reached the commercial market. With 


colored and 


the ball point pen came the use of organic 
water as the ink 
All of these and many other chemicals 


chemicals instead of sol- 
vent 
have been employed in ink manufacture 
throughout the ages and most of them still 


find an occasional use. 

Chemical tests are an important part in 
the identification of Chemical 
position has been determined by these tests 


inks. com- 
and demonstrated in legal proceedings in 
order to show that a document could not 
executed at the alleged 
Some of the most famous cases occurred 
during the latter part of the nineteenth 
century and the early years of the present 
century.’ It 


have been date. 


was during this period that 
first introducing 


synthetic dyes into writing inks. 


ink manufacturers were 
Today, 
chemical tests may be less spectacular since 
ink manufacture has more 


ardized. materials 


stand- 
which 


bec« me 


However, new 


have been employed in recent years still 


give a potential value to these tests.” 


‘Among these was the trial before 
Chancellor McGill of New Jersey of the Gordon 
will dispute in 1891. In this case the interlinea- 
tion in an alleged draft of a will was written 
with a red aniline-dye ink which had not been 
discovered until some years after the date of 
the draft (William Hagen, Disputed Hand- 
writing (New York, Banks & Brothers, 1894) 
pp. 209, -282. C. A. Mitchell in Hapert Wit- 
(New York, D. Appleton & Company, 
1923) at p. 115, refers to the trial of Alexander 
Humphrey in 1839 at Edinburgh in which a 
document alleged to have been written in 1639 
was shown to have been written with ‘‘modern 
ink.’’) 

‘In recent years, the Parker Pen Company 
had introduced its ‘‘51’’ and ‘‘Superchrome’’ 
ink, which is a highly alkaline dye rather than 
a slightly acid solution found in the more 
common dye inks The ball point pen ink, 
which is not a water-soluble ink, has already 
been discussed in the previous section. 

® Chemical spot tests for differentiation be- 
tween inks are reported by several writers. 
Modern tests are included in Lucas, Forensic 
Chemistry pp. 88-92, while A. J. Quirke in 
Forged, Anonymous and Suspect Documents 
(London, Geo. Routledge & Sons, Limited, 1930) 


cases 


ness 


Questioned Documents 


Microscopic spot tests—the action of a 
minute drop of chemical reagent on a por- 
tion of the ink stroke while viewed under 
the microscope—help to determine that 
a document was written with a particu- 
lar class of ink, that is, iron-base, syn- 
thetic-dye, or carbon ink.’ tests are 
demonstrating that 
were employed on a 


single document but, unfortunately, they do 


These 
of particular value in 
two different inks 
not necessarily distinguish between brands 
of the inks. 
following may aid in the 
problems: character- 
and color examination 
under ultraviolet radiation; special photo- 
graphic techniques, including use of color 
filters and infrared films; and chromato- 
graphic analysis and electrophoretic methods of 


same class of However, the 


solution of these 
microscopic writing 


istics comparisons; 


separating the different colored dyes which 
Many fraudulent 
insertions or changes can be detected by a 
combination of these tests. 


0 


are mixed in some inks. 


“When was this ink writing done?” This 
is a common question and one which is very 
difficult to answer. <A very definite answer 


can be given occasionally but more often 
the honest scientific examiner cannot find a 
The uninformed 
or dishonest worker, however, finds this a 
fertile field for exaggerated and inaccurate 
With present methods the age 
of ink can only be stated in general terms, 


never exactly, and nothing at all 


clear-cut, positive solution. 


statements. 


can be 
said as to the age of some, such as carbon 
inks. 

The most accurate estimate of age, 


made by measuring the 


fore, is 


pp. 177-179, discusses similar Further 
tests, especially by French workers, and a sur- 
vey of microchemical testing methods are set 
forth by H. T. F. Rhodes, Forensic Chemistry 
(New York, Chemical Publishing Company, Inc., 
1940) pp. 94-104. Mitchell and Hepworth in Inks 
(3d Ed., 1924), deal at length with these tests 

” Chromatographic analysis was suggested or 
hinted at by Mitchell and Hepworth (work cited 
at footnote 9, p. 158), but was not developed for 
tests on questioned documents until rather re- 
cently. A number of workers have contributed 
applications of the technique to testing and 
differentiating between inks, especially syn- 
thetic-dye inks. Indications are that particular 
brands of inks can, in some instances, be dis- 
tinguished. See for example, Wilmer Souder 
and W. Harold Smith, ‘‘Comparison of Writing 
Inks by Paper Chromatography,"’ Identification 
News (November, 1951) p. 4: A. W. Somerford, 
“Comparison of Writing Inks by Paper Chro- 
matography,’’ 43 Journal of Criminal Law, 
Criminology & Police Science 124-127 (May- 
June, 1952); J. W. Brackett, Jr., and Lowell 
Bradford, ‘‘Comparison of Ink Writing on 
Documents by Means of Paper Chromato- 
graphy,”’ 43 Journal of Criminal Law and 
Criminology 530-539 (November-December, 1952). 
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tests. 





darkening (oxidation) of the ink stroke. 
Several tests must be made at specific in- 
tervals of time. The method used involves 
an accurate color reading of the ink stroke. 
These are done with a combination of the 
comparison microscope, the Lovibond tintom- 
eter and a_ constant f 
artificial light equivalent to pure north day 
light. The color of the ink strokes, 
in the microscope, is accurately matched by 
a combination of the tintometer 
This process is repeated several days or a 
week later and, if necessary, on other oc- 
casions. With a series of these readings at 
the same point it 
the rate of color change which, if rapid, indi- 
cates fresh ink but if inappreciable, signifies 
a fully oxidized or older ink. 


glasses ™ source of 


as seen 


glasses. 


is possible to establish 


After a number of years an iron-base ink 
begins to turn brown, like rusty iron, as an 
indication of old age. Again, this condition 
must be interpreted in general terms 

Additional tests have been tried for deter- 
mining the age of iron-base inks as well as 
for synthetic-dye inks. They involve chloride 
and sulfate constituents. For months after 
the writing has dried the chlorides and sul- 
fates slowly spread out microscopically from 
the edge of the stroke in a gradual diffusion. 
However, since this rate of “migration” is 
dependent upon many factors and especially 
upon the conditions under which the paper 
is kept—factors which are seldom known- 
the tests are unsatisfactory. There ar¢ 
two further drawbacks. It is very difficult 
to interpret a definite extent of migration 
along a particular line in terms of age un 
two comparable ink strokes on _ the 
same document are being compared And 
to make the test, a portion of the document 


less 


must be seriously damaged or destroyed. 


An addition to a dried ink stroke can 
leave clear evidence of the act. Suspected 
patchings, particularly in the form of added 
letters, should be submitted for thorough 
and careful technical study, since the methods 
of detection and limitations on the findings 
are closely related to the problems of se- 
quence of crossed lines. 

In general, it may be said that ink 
examinations offer more opportunities to 


1 The Lovibond tintometer glasses consist of 
a series of colored glasses in the three primary 
colors: red, blue and yellow. These are cali- 
brated in increasing intensity from almost clear 
glass to a deep color. Equal parts of the three 
primary colors form a grey. Thus, by a combi- 
nation of glasses any color and intensity can 
be matched. (A detailed discussion of these 
glasses is to be found in J. W. Lovibond, 
Colour Phenomena (London, E. & F. N. Spom, 
Ltd., 1905).) 
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disclose fraud than to clearly substantiate 
genuineness. Inconsistencies between various 
parts of the document can at times—al- 
though not always, of course—lead to the 
former conclusions, but consistent test re- 
sults do not conclusively establish that the 
document was all prepared simultaneously. 
Likewise, tests for age and composition of 
ink are subject to many modifying condi- 
tions which, as a rule, only allow general- 
ized conclusions rather than statements in 
fixed units of time. Nevertheless, there 
may be important instances when 

tests do permit definite interpretations. 


these 


Chemical Examination 
of Pencil Writing 


General.— Pencil writing is of two general 
types: that produced with graphite pencil 
and that of the so-called indelible pencil. 
Of these the indelible pencil is usually more 
amenable to chemical examination since the 
materials composing it are chemically more 
active. However, it is not the case, as has 
sometimes been suggested, that a chemical 
examination of graphite pencil writing is of 
no use. Graphite pencils even of the best 
quality contain constituents which can be 
identified which to distinguish 
from with degree of 


and serve 


one another some 
precision. 

At the same time, pencil writing is not 
subject to the same type of chemical changes 
as irongall inks undergo on the paper. The 
writing remains more or less unchanged and 
it is, of course, not possible to infer the age 
of pencil writing from a chemical examina- 
The examination 
of graphite pencil necessarily 
much more restricted than that of ink, while 
the examination of copying ink pencils more 
resembles that undertaken in the 
inks. In spite of these re- 
strictions, definite conclusions can often be 
arrived at if a suitable technique is followed 
in the chemical examination of pencil strokes 


tion of it. scope of the 


writing is 


or less 


case of aniline 


Composition of graphite pencils.—Graph- 
ite pencils are still commonly, but incor- 
rectly, described as lead pencils. In f 


tact, 
pencils containing lead practically disap- 


When used with the comparison microscope, 


the left objective 
white background 


lens is focused on a pure 
and the other on the ink 
stroke. The glasses are inserted in the left 
tube until a match is obtained, The calibrated 
amounts of red, blue and yellow are recorded. 
With a uniform source of pure white light, the 
equivalent of standard noon daylight, a fixed 
color has the same primary values on each 
reading. Without a constant source of light, 
however, the method is deficient. 
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peared at the end of the eighteenth century, 
although they are still in 
today for special purposes. 
been 


occasional use 
Graphite has 
pencils since the sixteenth 
century, but the use of anything approaching 
a pure composition is comparatively modern. 


used in 


High-grade graphite was not unknown in 
the middle of the nineteeth century, but the 
varied between wide limits. 
Modern pencils are more standardized and 
those of good quality extremely constant 
i The constituents 
are essentially carbon, lampblack and wax 


composition 


in composition. organic 
the inorganic ingredient is clay, which is 
used as a binder. 

It will thus be evident that the constitu- 
ents are not such as to make an extensive 
chemical examination possible. There must 
be added to the constituents, however, chlor- 
ides, which are frequently present in graph- 
Sulphates 
occasionally 


ite pencils. according to 
Mitchell, Their pres- 
however, like that of titanium, is rare 
value in 


are, 
found 
ence, 
they have, therefore, 


and great 


identification of an individual pigment 
Composition of indelible pencils —The 
examination of pencil marks of this type is 
more closely related to the examination of 
than to those of graphite pen- 
Copying ink pencil pigment consists 


ink strokes 
cils 
essentially of kaolin, graphite and aniline 
The dye used is 
The composition 


dye compressed into rods. 
generally methyl violet. 
can often be partly inferred from the color 
of the writing. Where a kaolin or alumina 
filler is used, the color is brighter than if 
graphite is present. The kaolin-filled pig- 
ments are also softer and mark the paper 
more readily. 

Tests of copying ink pencil writing.— 
Differential results can obtained 
by treatment of the pencil stroke with a 


often be 


small drop of distilled water. The speed of 
diffusion of the pigment varies with differ- 
ent pencils. In diffusion 
may be extremely rapid while in others a 
period of five minutes or longer may elapse 
before spreading takes place. These differ- 
ences are due to the nature of the filler, its 
particle size and degree of 
The quality of the dye also influences the 
result. 


some cases the 


compression. 


Similar tests may also be applied using 
alcohol and ether as solvents. In the case 
of these reagents, the diffusion is always 
more rapid and the zones of coloration may 
also be distinctive as the solvent spreads. 


% How a check prepared on a check writer 
was raised is told by John L. Harris in ‘‘Eye- 
ing the Evidence,’’ 21 Southern California 
Alumni Review (May, 1940). In this instance 


Questioned Documents 


Check Writers 


Designed originally as a device to prevent 
the check raiser from manipulating the value 
of the check, check writers have come to 
enjoy widespread use in the commercial 
world. So universal is their use by business 
concerns that those who engage in passing 
worthless have in many cases em- 
ployed check writers in conjunction with 
printed check forms to make their product 
appear “more genuine.” 


checks 


A check writer prints the amount of the 
check while simultaneously perforating or 
embossing the surrounding area. The printed 
value is so stamped as to leave no room for 
inserting additional figures while the “shred- 
ding,” or embossing, makes other kinds of 
manipulation more difficult. Nevertheless, 
prepared with check writers have 
been manipulated,” but careful microscopic 


examination in good light should reveal 


checks 


these attempts. 


Like all mechanical devices for preparing 
documents, check writers have individuality. 
Each make is distinctive bot] 


and 


in mechanical 
a particular 
individuality 
identification. Much of the effort 
improving check been 
to make their work less susceptible to “rais- 


ing” 


and in its work, 


machine 


design 
may have sufficient 
for its 
toward writers has 
which has led to periodic redesigning 
of the printing matrix and its figures. These 
changes are part of an accurate reference 
collection of check writer specimens. Com- 
parison with these records can disclose any 
make and approximate date of manufacture 
of the check writer used to 


which was 


prepare a questioned check 


Hand Stamps 


As an office labor-saving device, the hand 
stamp is useful; as a field of investigation 
for the document examiner, it is infrequent 
but diversified. Much of its diversity lies 
in the great variety of stamps in use: those 
of fixed-letter design, those made up en- 
tirely of loose type, the facsimile-signature 
stamp, those with rotating sections of the 
time-date stamp variety, the date stamps 
with movable strips of type, and any com- 
bination of these. Nor is the diversity lim- 
ited to classifications based upon make-up. 
The actual material from which the stamp 
is constructed and its mode of manufacture 


add to the possible varieties. Stamps are in 


two impressions for $7 and $20 were cut and 
fitted together in a single check to create the 
amount $720. 





common use today with metal and rubber 
printing faces. Linoleum, wood and other 
materials are also found. Some are machine 
made, handmade. Every aspect of 
the stamp’s make-up may influence its work 
and its identification. 


some 


So much depends on the disputed stamp 
impression and the circumstances surround- 
ing the investigation that it is difficult to 
generalize about what a technical examina- 
tion might uncover. Many times the subject 
matter of the stamp points directly to its 
source while, on other occasions, it merely 
forms an additional lead. A number of 
stamps are in themselves individual; some 
have sufficient peculiarities to identify their 
work; others are practically devoid of any 
but the most general characteristics. Ques- 
tions may be raised whether two impres- 
sions were made from a single stamp or if 
one is a forgery of the other. The ink offers 
little assistance except when the stamp has 
been used with more than color, or 
when there is a question whether two or 
more impressions were all printed at once. 
While inconclusive findings are more often 
the rule than positive identification, stamp 
impressions should by no means be passed 
By their very 


one 


over without consideration. 
nature they are always a potential source 
of information in both the preliminary field 
investigation ultimate proof 
of facts. 


and in the 


Before leaving the subject of stamp im- 
pressions we should consider briefly one 
specialized kind—postal cancellations. These 
are often completely even in 
anonymous letter problems where they may 
contain definite information as to the source 
of the letters. However, postal cancellations 
may assist in other questions, especially as 
a means of positively dating a document. 
Because of their importance in this respect, 
they too have even been forged to try to 
substantiate fraud.” Registration stamps 
may aid in showing whether an envelope 
has been tampered with after mailing. 
Complete investigation of a suspected docu- 
ment which has passed through the mail 
should include careful examination of the 
mailing envelope, the cancellation thereon 


neglected, 


13 See Lucas, cited in footnote 8, at p. 133. 
The presence and study of an impressed outline 
of the postmark may establish whether the 
mailing envelope and alleged contents actually 
passed through the mail as a unit. (See Lucas, 
at p. 138.) ‘‘Successful’’ literary forgeries may 
require that postmarks be forged as was done 
with some of the forged Shelley papers. See 
R. M. Smith et al., The Shelley Legend (New 
York, Charles Scribner's Sons, 1945), p. 59. 

%R. R. Karch, How to Recognize Type Faces 
(Bloomington, Ill., McKnight & McKnight Pub- 
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and possible impressions of the cancellations 
on the contents. 


Printed Matter 


The printed portions of a document are 
very likely to go unchallenged and, in gen- 
eral, nothing is lost by this attitude. How- 
ever, printed documents can contain physical 
facts of great importance. Since type and 
presses are less accessible to the general 
public, their misuse is rather infrequent; 
yet in some instances it is imperative that 
a part of the whole of a document must be 
printed if a fraudulent has any 
chance of success. On the other hand, the 
printed portions of a genuine document 
which is under attack may contain valuable 
evidence pointing toward its authenticity. 
Consequently, printed evidence must be 
studied and interpreted correctly. 


scheme 


Typeset material can be a fertile field for 
technical examination. Many different fonts 
of type are in use today“ but not all shops 
Determination of a 
suspected document 

locating the plant 
where the printing was done. At times, in- 
formation concerning such matters as the 
way the type was set, that is, by typesetting 
machine or by hand, and the quality of the 
typesetting or the presswork can be derived 
from a study of the document itself and 
can have some value in the investigation of 
the problem, Many standard forms have 
printing codes which identify their source. 
Thus, some questions can be answered from 
the printed document alone, but far more 
can be told by comparison of it with known 
material. 


each. 
to print a 
greatly 


can 
font 
may 


supply 
used 
assist in 


Engraved and Lithographed Forms 


Questions regarding the origin or genu- 
engraved and lithographed or 
offset-printed matter can also be the subject 
of scientific study. While these documents 
resemble printed material, the methods of 
preparation are different.” Many common 
forms—marriage, birth and baptismal cer- 
tificates; stock and bond certificates; check 
blanks; currency; letterheads; and season 


ineness of 


lishing Company, 1952), is a source book of 
American printing type designs and presents a 
systematic method of identification. 

% Forms of either class are printed from solid 
plates rather than from the assembled pieces 
of type used for ordinary (letterpress) printing. 
Engraved (intaglio) printing uses a plate with 
the design cut into the face. Offset printing is 
produced from a smooth plate in which only 
the printing areas hold ink. 
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Knowledge of paper making and of 
the materials employed is essential 
to accurate identification of paper and 
for differentiating between closely re- 
lated specimens, it is pointed out. 


greeting cards, to mention a few—are manu- 
factured by these processes. In the majority 
of however, the most valuable 
information is derived from a comparison 
of the disputed material with specimens 
from known rather than from 
study of the disputed document alone. 


problems, 


sources a 


Paper Examination 


Numerous kinds of paper made specifi- 
cally for writing purposes are in common use 
These are produced in large 
thousands of sheets of identical com- 
position at a time. However, there are still 
many papers which differ sharply from one 
another, and even products of the same mill 
made only a day or 


today. quan- 


tities— 


so apart may have prop- 
erties by which they can be distinguished. 
Furthermore, are written 
on paper which was manufactured for pur- 
other than writing, with physical 
properties unlike those of writing paper. 
Consequently, scientific study of the paper 
properties of a disputed document may dis- 


some documents 


poses 


close controlling evidence. 

of paper making and of the 
materials employed is essential to accurate 
of paper and for differenti- 


closely related specimens. 


Knowledge 


identification 
ating between 
tudy enables the paper special- 
ist to determine from the finished sheet the 


it and 


Laboratory 


materials which went into some 


details of its processing. 

All papers are composed of closely matted 
fibers. In this country these are principally 
rag and specially treated wood fibers. The 
former is used exclusively in the best grades 
latter are com- 
However, 


of writing paper, whiie the 
mon to inexpensive stationery. 
many writing papers of good quality com- 
fibers. Other paper 


fibers include straw, esparto grass and hemp. 


bine the two classes of 


The wood used for writing papers is for 
the most part broken down into pulp by the 
sulphite in which the wood 
cooked in a solution of bisulphite of lime 
to reduce it to a pliable fiber. Three other 


is 


pr cess 


% The problem of identifying the work of 
paper-cutting knives is discussed by David J. 
Purtell, ‘“‘The Identification of Paper Cutting 


Questioned Documents 


processes of wood treatment may be used. 
Either the wood is ground mechanically into 
very small pieces or is cooked in either caus- 
tic sodium 
phide solution (sulphate process). 


soda (soda process) or sul- 


a 


of how the pulp has been 
prepared, it is made into paper by mixing 
the pulp with a large quantity of water. To 
this stock a bleach may be added and the 
stock is then beaten for several hours during 
which loading materials and dyes can be 
introduced. More water is added until the 
beaten stock is made up of about 99 per 
cent water it starts its run through 
the machine. Water rapidly drains 
off the fibers are shaken on a large 
screen to mat them together to 
form but continuous web. The web 
of paper is lifted from the screen and passed 
through water and 
is finally dried, usually by heat. The extent 
of treatment at each step varies with differ- 
ent papers and be reflected the 
finished sheet. Certain papers undergo spe- 
such as calendering, that is, 
passing them through heavy, heated rollers 
to smooth the surface or coating with clay, 
alum or starch in order to make the papers 


Regardless 


when 
paper 
while 

in order 
a wet 


rollers to remove more 


may in 


cial finishing 


more suitable for some particular use. 


Laboratory investigation of a paper sam- 
ple can involve visual, physical, microscopic, 
ultraviolet and microchemical tests. All but 
the latter can be made without altering the 
condition of the document. However, some 
microchemical tests, W hich are necessary for 
accurate determination of the composition 
of the paper, require that a small portion 
of the document be cut away and reduced 
to pulp. A skilled paper microscopist can 
then report accurately on the fiber content 
and, when wood fibers are present, on the 


he pulp. 


ii 


ic 


way they were treated to torm t 


An 


document 


off part of the 
If it is only neces- 


to 
be 


to differentiate between several pieces 


cutting 


objecti yn 


} 


may raised 
sary 
of paper, the destructive chemical tests may 
other kinds of ex- 


Thickness accurately measured 


be omitted in favor of 
amination 
with 


a micrometer can in itself be significant. 
Exact measurements of the length and width 
help to establish whether all sheets were cut 
the the other hand, the 


sheets, cut 


at same time. On 


edges of a stack of as a group, 
may show microscopic striations from nicks 
in the cutting blade which will permit posi- 
Surface tex- 


“look-through’—that the 


tive grouping of the sheets.” 
ture the 


is, 


and 


Knives and Paper Cutters,’’ 44 Journal of 
Criminal Law, Criminology é& Police Science 
262-268 (July-August, 1953). 
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fiber pattern as seen by transmitted light— 
depend on manufacturing techniques and are 
a means of distinguishing between many 
papers. The color and quality of fluorescence 
under ultraviolet radiation may assist in 
segregating specimens, but recent investiga- 
tion ™ indicates that these tests may be inter- 
preted with a great deal of caution. 


With the finer grades of writing paper, 
watermarks are an outstanding identifying 
characteristic which have been carefully cata- 
loged according to manufacturer.” Not only 
does the watermark give a quick clue to the 
paper’s source but also to the date of its 
first use. Some papers, especially those for 
currency, contain secret threads 
ular pattern of small colored threads—to 
protect against forgery and to identify them 
further. These are paper properties which 
should receive early and thorough consid- 
eration in order to individualize the speci- 
men at hand. 


an irreg- 





Thus far we have considered paper char- 
acteristics which may occur in any problem. 
Frequently, however, physical facts are dis- 
covered which raise the question: For what 
use was this sheet originally intended? It 
that the unusual. Was the 
previously used? Examination of a 
hand-trimmed edge should disclose evidence 
of this nature. The matching of perforations 
or torn edges on two pieces may establish 
that they were once one. 
or other printed material 
scrutiny. 


may be size is 


sheet 


Headings, rulings 

warrant careful 
Folds, especially those which do 
not properly fit into the present document, 
should be thoroughly studied. The relation- 
ship of these factors to the document at 
hand may control the ultimate opinion. 


The a paper sometimes becomes 
a highly significant fact, particularly in the 
investigation of old documents and ancient 
manuscripts. It must be clearly understood 
that paper cannot be dated within narrow 
limits of time. However, as paper ages, its 
appearance and physical properties change. 
These changes are the work of time and 
the elements. Man cannot accurately repro- 
duce them by any accelerated method though 
there are always those willing to try. Simula- 
tion of the discoloration due to age is seldom 


age ol 


Ordway Hilton, ‘Pitfalls in the Use of 
Ultraviolet Examination to Differentiate Be- 
tween Writing Papers,’’ 40 Journal of Criminal 
Law and Criminology 519-522 (November-Decem- 
ber, 1949). 

% Lockwood Directory of Paper 
turers, a yearly publication. 

® Also refer to Julius Grant, Books and Docu- 
ments, Ch. II, ‘‘Dating Evidence from Paper.’’ 

* Research carried out at the Institute of 
Paper Chemistry, Appleton, Wisconsin, as well 
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Manufac- 


correct in its detail and may be grotesque 
and clumsy. How a paper is stored and the 
materials from which it is made influence 
the rate of discoloration. Cheap wood-pulp 
paper may start to discolor along the edges 
within two or three years although stored 
in a file, but rag papers of high 
quality may be very old before there are 
any signs of discoloration. 


closed 


In disputed documents of more recent 
origin there are factors which may help to 
establish the age of the paper. The best of 
these is the date a watermark was first 
used. A document dated earlier than the 
introduction of the paper on which it was 
written cannot have been executed when 
alleged. New materials which are periodically 
being. introduced into paper manufacture 
also serve as a means of dating.” While it 
is not possible to establish the hour, day 
and year of preparing a document by a 
study of the paper, it may be possible to 
contest successfully a fraudulent claim of age. 

The technical examination of paper has 
become so extensive that there are today 
highly trained paper specialists who devote 
their entire attention to the study of paper. 
While these men are primarily interested 
in problems concerning paper manufacture, 
their constant research has made possible 
the improved techniques of examining the 
paper of disputed documents.” 


Carbon Paper 


For the writer of detective fiction, the 
examination of impressions in carbon paper 
plays a startling role. It is true that under 
proper conditions these examinations have 
value, but generally not to the extent as- 
signed by these writers. It can be observed 
that time a carbon sheet is_ used, 
especially with a typewriter, an impressed 
offset is left in the carbon paper. This can 
be read with the assistance of oblique light- 
ing or from a carefully made photograph. 
Its decipherment may be of value in police 
investigations and these techniques, coupled 
with comparison of the marking pigment, 
its color and its intensity may establish that 
a particular sheet of carbon paper was used 
in the preparation of a suspected document. 


each 





as in other paper laboratories, has laid the 
groundwork for many tests used in forensic 
studies. Graff's microscopic techniques for fiber 
analysis are among the more important con- 
tributions applicable to questioned document 
examination. Paper fiber identification is fully 


treated by John H. Graff, Pulp and Paper 
Microscopy (The Paper Institute, Appleton, 
Wis., 2d Ed., 1942). 
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Successful completion of the problem de- 
pends primarily on the fact that the ques- 
tioned carbon paper has seen little use. 

If pages have been substituted in a docu- 
ment and the carbon copy is available for 
study, it may be possible to show that the 
carbon paper of the substituted page differs 
in color, condition or chemical composition 
from that of the other pages. Visual, micro- 
scopic and chemical tests can establish these 
facts. Modern carbon papers consist of pig- 
ments and dyes in a waxlike coating and 
different dyes, pigments and coating ma- 
terials are found on sheets of the various 
manufacturers and on papers intended for 
particular uses.” Each time the paper is 
used a portion of the coating material is 
deposited on the document, a process which 
in time exhausts the carbon paper. 
documents consequently contain evidence of 
the carbon paper and of its general 
condition at the time of use. The accumulated 
weight of these factors has been instrumental 
in disclosing many instances of substitutions 


These 


used 


Seals and Other 


Authenticating Devices 


\ took 
the place of a person’s signature, since writ- 
ing was then an accomplishment of the 
scholar and many in high position could not 
even sign their own names. Today, in some 
parts of the world these seals are still ex- 
tensively employed to supplement signatures 


In early history, wax seals often 


in authenticating documents. In this coun 
try, however, they are falling into disuse 


except aS a protective seal for envelopes to 


discourage tampering with them while in 
transit 
No protective device, however, has yet 


tried 
another 


been devised which someone has not 


to evade or forge by one means or 
The wax seal is no exception. Two methods 
have been employed to forge a seal. The 
first involves the preparation of a mold or 
embossed design contained in 
To form the forged 
design this cast is impressed on the heated 
same manner as the original 
These forged impressions tend 


cast of the 


the genuine wax seal. 


wax in the 
metal. die. 

21 A comprehensive analysis of the character- 
istics of carbon paper is to be found in 
Specialty Papers, edited by R H. Mosher 
(Brooklyn, New York, Remsen Press, 1950), in 
CE. 32, “Carbon Papers and Other Duplicating 
Papers,”’ by R. R. Wissinger. 

22 Analysis of sealing wax can also include the 
determination of the melting point, the amount 
of resins and the amount and nature of the ash 
(Lucas, Forensic Chemistry, p. 322). 

*% The fluorescent technique was first sug- 
gested by J. Gayet, “‘A Method of Superim- 
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to lack the sharpness of original seals and 
may contain other The second 
technique actually transfers the genuine seal 
by lifting it from an authentic document and 
reaffixing it to the forgery by heating a 
small amount of fresh wax. Transferring 
has been known to crack the seal, a defect 
the forger may attempt to remedy by skill- 
ful patching with additional wax. These 
manipulations accomplished with the addi- 
tion of fresh wax often result in a seal com- 


defects. 


posed of two different waxes, a fact which 
may be disclosed by examination under ultra- 
violet light and the microscope.” 

The embossed seal, such as that used by 
notaries public, is far more common in this 
country. The fixed in the 
paper by pressing it between two metal 
plates, one a positive die with the design 
of the seal raised on its surface, the other 
a negative with the depressed design. For- 
gery of uncommon for it 
would entail preparation of an imitation die 
or formation of the outline by drawing with 
a sharp instrument, either of which could 
undoubtedly be detected by a detailed com- 
parison with genuine specimens. An alter- 
native technique is simply to prepare a weak 
impression of a similar seal and depend on 
the carelessness of all parties concerned to 
fail to detect the defect. With weak im- 
pressions the seal can best be read by side 


impression is 


these seals is 


light illumination or by applying a fluorescent 
paste to the raised surface by means of a 
small roller and examining under ultraviolet 
radiation.* Actually it seems few persons 
ever bother to try to make out the design 
of the seal, its presence being regarded as 


sufficient to authenticate the document. 


Adhesive Stamps 


Stamps of all varieties, including both 
postal and revenue, may find their way into 
a document investigation. They serve pri- 
marily as a ready means of dating the docu- 
ment, although in rarer instances matching 
of the perforations with stamps found at a 
particular source can establish the origin of 
the document. The investigation of adhesive 
stamps is an extended study in itself. While 
most of the problems of the philatelists do 


posed Photography Applied to Criminalistics,"’ 
144 Journal of Criminal Law, Criminology € 
Police 384-386 (September-October, 
1953). 

** Publications of Scott Publications, Inc.. 
New York, are considered standard works on 
postage stamps of the world, but many volumes 
deal with specialized studies on certain countries 
or issues. 
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This photograph of a notarial seal shows, through edge lighting, that 
the writing with a ball point pen was done after the seal was impressed, 
which proves that the document was altered. 





The edge-lighting technique, in this photograph of indented writing, 
causes indentation to cast shadows outlining indentations. 
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not bear upon questioned document prob- 
items in rela- 
tion to specific documents may be in order. 


lems, consideration of these 


Grouping and Binding Devices 


Many devices are available for grouping 
and binding documents—paper clips, pins, 
staples of rubber bands, 
metal file binders, spindles, adhesives, spring 
clips, not to mention the cruder devices of 
turning or 


various designs, 


dog-earing the edges of the 
paper itself. The majority of these leave 
telltale traces of their while the re- 
mainder may in certain instances implant 
typical marks in the document, particularly 
if employed over an extended period of time. 


use 


have been bound to- 
gether by pins, metal file binders or spindles 
bear imprints typical of these devices and 
indicative of their size. Beyond this, how- 
ever, little if anything can be determined 
as to the individual instrument used. 
ful study of the pin holes, however, may 
allow accurate reconstruction of the group- 
ing of several sheets and determination of 


Documents which 


Care- 


whether some pages may have been inserted 
after the original assembly. 


Paper clips and spring clasps generally 
little trace of their use. If the 
documents are fastened by these devices 
for a long period of time they may bear 
imprints corresponding to the outline of 
the clips. It is more difficult to establish 
that several sheets bearing these impressions 
were once a single unit than if they had 
been pinned, but a different pattern of clip 
imprints in some sheets than in others points 


leave very 


toward the fact that certain pages may have 
been substituted. 


A positive identification of source is poten- 
tially present in the wire staple used to bind 
papers, though to date there has been no 
reported utilization of the technique. There 
are in common use today two kinds of wire 
staplers. drives a ready-cut staple 
through the paper and mechanically fastens 
it with a single stroke; the other, in a single 
action, cuts an unshaped staple from a roll 
of wire, shapes and pushes it through the 
paper into a secured form. Identification 
can be accomplished by application of com- 
parative micrography techniques which have 


One 


been successfully employed to identify the 
microscopic striations of tool marks left on 
impact or by the action of 
Thus, two objects upon 


the object by 
the cutting edges.” 


* For methods used in these identifications 
see C. M. Wilson, ‘‘Comparison and Identifica- 
tion of Wire in a Coal Mine Bombing Case,”’ 
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which the same tool was used bear similar 
striations or marks. This technique can be 
applied to the cut end of the second type 
of staple, or to the surface of any staple 
upon which the driving portion of the stapler 
acts, in order to effect an identification of 
a particular machine. Sample staples fastened 
by the suspected machine are required as 
standards. Comparisons would be made by 
means of a comparison mircroscope with 
carefully controlled light. In problems in- 
volving tool marks there are not always 
sufficient points of identification present 
for positive conclusions. However, if they 
are present, the technique allows clear-cut 
individualization. 

Whenever it is suspected that pages have 
been substituted in a document bound with 
staples, a careful study of all staple holes 
in each should be made. If a sheet 
fails to contain the same number of holes 
as other pages, or holes which do not match 
in their position with those in other sheets, 
then it is clear that at one time all of the 
pages were not part of the present unit. 


sheet 


Impressed Writing 


Fragments and tracings of impressed writ- 
ing—though small, virtually invisible in- 
dentations pressed into the paper by the 
force of writing on a 
only discovery and decipherment to assume 


sheef above—need 
their proper place in relation to other ele- 
ments of the document. These hidden strokes 
can, under favorable circumstances, change the 
whole meaning of the document from harm- 
from an 
The im- 
pressions are not confined only to hand- 
writing but can well be indented by 
typewriter characters in a former backing 
sheet of carbon paper. All 
originate in a similar way and all are sub- 
ject to the same methods of decipherment 
and interpretation. 

Whenever paper 
are stacked, tracings of the writing executed 
on the top tend to indented 
on the The depth of the in- 
dentations and thus the clarity of the im- 
writing depends basically on the 
pressure of the writing stroke, the number 
of stacked sheets, the nature of the backing 
below the papers, the thickness and kind of 
paper and the sharpness of the writing in- 
strument. Depending upon these factors, 
the amount of impressed writing may vary 


less to incriminating evidence, or 
anonymous to a definite source. 
just as 


sheet or in a 


two or more sheets of 


page become 
sheet below. 


pressed 








28 Journal of Criminal Law and Criminology 
873-903 (March-April, 1938). 
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from virtually a whole document to a few 
weak fragments of letters or words. The 
sheet immediately below the page of writ- 
ing obviously bears the greatest imprint, 
but impressions can occasionally be made 
out of the second and lower sheets. 

The 


series of 


impressed writing is in reality a 
small curves or creases which, 
when located in the same area, even a slight 
crease or fold makes reading difficult and 
may curtail the scope of the findings. Since 
these interfering folds can be introduced by 
excessive handling of the document, every pre- 
caution must be taken to prevent unnecessary 
handling, wrinkling or folding once the 
presence of these tracings is discovered. 

At times these impressions may be clearly 
read by edge lighting, that is, a strong light 
aimed obliquely. The decipherment requires 
critical control of the side lighting combined 


with specialized photography in order to 
read the impressions and to record and 
interpret them for the insurance attorney 


or investigator. 

Another technique is to use a chemical 
reagent over the entire paper surface. These 
reagents will turn the entire document tan 
and the writing characteristics will show a 
dark brown. When reagents are used, photo- 
graphs must be made at once as the entire 
document will turn uniformly dark brown 
within a matter of minutes and the writing 
will no longer be distinguishable from the 
surrounding area. 


Another technique involves transferring 
the impressions onto a sheet of transparent 
thermo-plastic from which it may be read 
or photographed.” 


DEMONSTRATIVE TESTIMONY 


An accredited document examiner is trained 
to be thoroughly familiar with the use and 
limitations of his various microscopes. In 
his microscopic examination in questioned 
document problems, he is able to see many 
significant details that the layman probably 
would not observe. Therefore, he custom- 
arily uses photographic enlargements as an 
aid in presenting proof of and in supporting 
his findings for a court or jury. 


Photographs also make it possible to 
place close together in enlarged form the 
specimens to be compared. The only way 
certain visible specimens can be correctly 
interpreted is by bringing them close _ to- 





*6 The use of thermo-plastic to pick up writ- 
ing impressions was discovered by Anthony 
Longhetti and P. L. Kirk, in 41 Journal of 
Criminal Law and Criminology 519-522 (Novem- 
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gether within the angle of vision, This 
grouping is necessary because the average 
eye or brain retains an image for a very 
brief period of time and cannot carry it over 
even a 
compare it 


short distance in order to 
with something else. Most ob- 
compare two characters on 


very 


servers cannot 
opposite sides of the same card. By dissect- 
ing the photographs and grouping the parts 
to be compared, desirable side-by-side compari- 
sons can be made that otherwise would be 
impossible to make without mutilating the 
original documents. 


Against sympathy, prejudice, perjury and 
skillful opposition, the proof of a fact in 
court is a much more difficult operation 
than the discovery of that fact. Certain in- 
to the examiner 
of questioned documents, who is to prove a 


struments are as necessary 


fact, as test tubes are necessary to the 
chemist. The photographic camera, the 
microscope and suitable instruments for 


making accurate tests, measurements and 
illustrations are the charts and compasses 
of the document examiner. In many cases 
it is only by their use that effective testi- 


mony can be presented. 


The qualified specialist may not always 
need these instruments or illustrations in 
order that he may discover the 
fact. However, they are often indispensable 
if the inexperienced and untrained juror, 
who is called upon perhaps for the first 
time to decide a difficult question, is to be 
assisted in comprehending the significance 
of the evidence upon which a correct verdict 
must be based. 


himself 


Illustrations and reasons take document 
testimony out of the class of conjecture and 
mere expert opinion testimony, with its 
inevitable conflicts, and put it into the class 
of demonstrative testimony. Modern pro- 
cedure in relation to proof of documents is 
being revolutionized by these methods which 
make testimony visible and understandable. 
The appeal in this testimony is not merely 
to the belief but to the intelligence of the 
hearer. This enlightened practice that makes 
evidence appeal to the eye as well as to the 
ear is each year becoming more generally 
adopted. 


The production of photographs suitable 
to illustrate the various kinds of disputed 
document problems necessarily requires a 
clear understanding of the evidence to be 
offered and the particular problem to be 


ber-December, 1950), in an article entitled 
‘*Restoration and Decipherment in Erasures and 
Obliterated or Indented Writings.’’ 
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solved. Perfect document photographs tell 
their own story, and by themselves and 
without testimony make a rational appeal 
to the observer. As a 
photographer is not 
what photographs 
ticular case and 


qualified to decide 
are desirable in a par- 
must be definitely told 
what is wanted. Intelligent operators, how- 
ever, who the necessary technical 
skill soon understand what is wanted and 
then can render valuable assistance. 


pt ssess 


In these matters the careful insurance 
attorney will, of course, not attempt arbi- 
trarily to substitute his judgment for that of 
an experienced specialist. However, he 
should, in some measure, be able to under- 

and, if 
Time is 


desirable 
criticisms. 


stand what is 


offer 


necessary, 
well 
carefully considering what photographs will 
most effectively illustrate the particular evi- 
dence to be presented. It is well to make a 
few extra negatives rather than fail to pro- 
vide the particular one of special value and 
importance. It is, of desirable to 
gather all the standard writings that are to 
be used before photographs are made as 
otherwise it may be necessary to make them 
include the 


some spent 


course, 


time in order to 


additional writings. 


the second 


In connection with the preparation of 


photographic exhibits it is well to consider: 

(1) the number and standard 
signatures to be photographed in connection 
with the disputed document, or the 
puted signature; 


dates of 


dis- 


(2) the degree of enlargement 
of the disputed document, or of the disputed 
signature and of the accompanying standard 


greatest 


writings that are to be enlarged; 
(3) the com- 


parisons, of 


classification, or grouped 
words, or parts of extended 
writings, or portions of a signature or other 
writing; 

(4) the advisability of a transmitted-light 
photograph of a disputed document or dis- 
puted with 
of a standard writing similar in kind; 


writing a similar photograph 


phe to- 
with 


(5) in traced forgery cases the 
graphing of the disputed 
the model from which it was traced, if the 
model is found, and the printing of the 
photograph of the signature and 
model signature on transparent 
films or oiled paper, and also photograph- 


signature 


fc reed 


separate 


77 ‘*The error in the conclusion arrived at 
upon the first hearing consisted in treating the 
testimony of the witness, William J. Kinsley, 
the expert on handwriting, as merely opinion 
evidence. It was something more than the mere 
opinion of the witness. It was a detailed state- 
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rule the ordinary 


ing these signatures under ruled squares 
slightly enlarged to show suspicious identity 
by this method as well as by the use of the 


transparent films or prints; 

(6) possible use of stereoscopic illustra- 
tions showing retouching, overwriting, mark 
of nib points, line crossings, erasures, or 
writing folds in the paper, or any 
third dimension characteristic of seals; 


over 


(7) the size of photographs to be used, 
whether 8 x 10, 10 x 12 or 11 x 14, and also 
whether they are to be arranged in loose- 
leaf album form or separately in portfolios; 

(8) the use of large bromide enlargements; 


(9) most document examiners have their 
printed one-inch or two-inch 
which are placed on all documents at the 
time photographs are made. This 
a twofold purpose, that is, the identification 
of the document and proof that same was 
photographed in the examiner’s laboratory 
and, secondly, the examiner is able to 
demonstrate to the court or jury the extent 
of an enlargement or the per cent of reduc- 


own scales 


serves 


tion by placing a ruler on the scale. 


Enlarged 
now usually 


and grouped photographs are 
admitted and marked in evi- 
dence. If they are not admitted, such ex- 
hibits, under the rules in some jurisdictions, 
and 
used even when not admissible as separate 
photographs. In that photographic 
comparisons of this kind may become ad- 


can be offered as “illustrative charts” 


( yrder 


missible, certain definite questions must be 
asked by the insurance attorney of the 
questioned document examiner, to which he 


should be able to give affirmative replies: 

Q.—Does this photographic chart illus- 
trate your testimony? 

Q.—Will you describe just what it con- 
sists of ? 

©.—Did you prepare the chart? 

Q.—Are the photographs from which it 
was made accurate photographs? 

©.—Is it made up entirely from exhibits 
in the case? 

©.—Does it correctly represent these 
various writings in evidence? 

Q.—Is it necessary to a clear and com- 
plete presentation of your testimony? 

If, after this definite testimony, the illus- 
tration is excluded,” this exclusion in some 


ment of facts relating to the questioned signa- 
ture which were scientifically established 


to the degree of demonstration.” Boyd v. 
Gosser, 78 Fla. 64, 82 So. 758 (1919). Opinion 
by Justice Ellis. 
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In order, 
however, to constitute error it must definitely 
be shown that the enlargement or chart is 
necessary to a full and clear presentation 
of the evidence. If the questions are not 
asked properly, the record may not exactly 
cover the point. 


jurisdictions is reversible error. 


For the jury’s convenience and the sav- 
ing of time, the use of duplicate photographs 
and sets of photographs is usually per- 
mitted. At least ten sets of photographs 
are provided in important jury trials. With 
this number available there will be a set for 
each two jurymen, one set for the court, 
one set for the witness and a set for each 
of the attorneys. In some cases a set is 
provided for each juryman, in which event 
16 sets are required in all. In a case with- 
out a jury, four full sets of photographs are 
usually sufficient. 


SPECIAL INSTRUMENTS, 
MEASURES AND APPLIANCES 


“All observing instruments, all weights, 
micrometers, verniers, [*] 
scopes, thermometers, barometers, etc., are 
artificial extensions of the senses; and all 


scales, micro- 


levers, screws, hammers, wedges, wheels, 
lathes, etc., are artificial extensions of the 
limbs.”—Herbert Spencer. 


In order that the testimony of the fact 
may be certain and the proof convincing, 
every instrument and appliance that will 
assist in any way should be employed. 
Technical testimony which is based upon 
what the witness alone knows and says is 
not usually of much value and deserves 
but little consideration. For this reason, 
every physical means should be used that 
will help the court and jury see evidence 
and understand testimony. Showing. their 
interpretation of the facts, therefore, practi- 
cally eliminates the common objection to 
expert testimony—that it is always in con- 
flict and, therefore, of no value. “Convinc- 
ingness” of testimony is effectively tested 
by instruments and illustrations. It is im- 
portant in a case in which visual testimony 
is a vital factor that microscopes of varying 
powers be provided so that each observer 
may receive the assistance he requires. Most 
persons are somewhat sensitive about de- 


*The vernier is an instrument, or method, 
of graduating instruments of many kinds, 
named for its inventor, Pierre Vernier, a native 
of France. The device is designed to measure 
a fractional part of one of the equal divisions 
of a graduated scale. The vernier scale divides 
nine of the primary or regular divisions into 
ten equal parts so that each line of the vernier, 
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fective vision or may actually be unconscious 
of the defect, and sometimes will say they 
see when in fact they do not see well. In 
the past I have frequently set up a large 
microscope properly adjsted for viewing 
the questioned document. Courts have in- 
structed the juries to file by and examine 
the document through the microscope. I 
recognize that all people do not possess 
20/20 vision. Therefore, it is necessary that 
slight alterations and adjustments be made 
by each individual in using a microscope. 
Yet, time after time, entire panels of jurors 
have bent over and peered through the 
microscope without making any adjustments 
to compensate for their eye differences. 
The only conclusion to be reached is that 
some of the jurors were able to see the 
document clearly and others were too sensi- 
tive or too embarrassed through lack of 
familiarity with the use of a microscope to 
make proper focusing adjustments. There- 
fore, they were unable to view with their 
own eyes the crucial point of evidence under 
discussion. This is one of the reasons that 
enlarged photographic exhibits have gained 
importance in the preparation and presenta- 
tion of evidence in questioned document 


cases, 


Hand magnifiers, tripod-stand glasses or 
the so-called linen tester, simple micro- 
scopes, compound microscopes, Lovibond 
tintometer glasses and many additional types 
are used in the examination of questioned 
documents. 


Accurate measurements that can be proven 
to be accurate are of vital importance in 
connection with the investigation of certain 
phases of the subject of questioned docu- 
ments. A great variety of questions in these 
cases require numerous kinds of tests and 
measurements to be made as a definite basis 
for certain conclusions. To avoid possible 
error and to strengthen testimony it is 
always desirable that measurements be made 
so that they can be reviewed and verified 
by the judge, referee or jury. 


In alleged traced-forgery cases it often 
becomes necessary to investigate the ques- 
tion of identity in size, proportions and 
position of the various parts of an alleged 
model signature and of one or more traced 


imitations. Therefore, it is important to 


after the first is set at zero, is one tenth of a 
division shorter or narrower than the primary 
divisions. The advantage of the vernier con- 
sists in the fact that any part of proportion of 
one of the primary divisions is read off by 
simply observing which division of the vernier 
exactly coincides with one of the divisions on 
the regular scale. 
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make definite measurements of the various 
parts to be compared in 
certain exact identities which may in com- 


order to show 


bination be very strong evidence of forgery. 


For all 


graduated glass rule is best 


measurements a finely 
With the ordi- 


rule this cannot be ac- 


surtace 


nary opaque steel 


complished. The graduations on the glass 
rule can be brought into actual contact with 
the parts to be measured and a more ac- 
curate made. The 
four-inch 
rule which graduates in eighths, sixteenths, 


measurement can be 


examiner should possess such a 
thirty-seconds and sixty-fourths of an inch. 
This arrangement permits measurements up 


to four inches in the finely graduated field. 


Other scales for document measures gradu- 
ate in fiftieths, 
and five-hundredths of an inch 
twentieths, 
and two-hundredths of an inch. Comparable 


two-hundred-and-fiftieths, 
Others pro- 
hundredths 


vide graduation of 


glasses also graduate millimeters, fifths of 


millimeters and tenths of millimeters. 


It adds great force to testimony to make 
a definite and positive statement, and accu- 
rate measuring instruments are of distinct 


assistance in this connection. 


These finely graduated measures are es- 
pecially useful in typewriter inquiries where 
it is certain identities 


necessary to prove 


and differences. A difference of one hun- 
dredth of an inch, if conclusively proved, 
may be vital and conclusive evidence. Be- 
cause the glass upon which the measures 
are engraved is transparent, it can be 
directly to the 


put over the document 


applied document to be 
examined or can be 
and both the measure and document photo- 
graphically enlarged. Certain highly significant 
differences in handwriting and typewriting 
the use 


can be shown effectively only by 


of finely graduated instruments of this kind. 
For pape 


caliper is necessary 


comparisons a micrometer 
With this instrument 
very accurate thickness measurements can 
be made, and often it is possible to assort 
papers that are actually different by the 
Papers vary in thick- 


tissue 


thickness test alone 
from the calendered 
which is only about .0009 of an inch up to 


ness thinnest 


note paper which is about .007. 


For the finest microscopic measurements, 
required in the examination of line widths, 
as may be necessary in the examining of an 
alleged fraudulent and 
for pen comparison or for any very fine and 


interlineation, also 
accurate measurement, the microscope fitted 
the filar micrometer is useful. How- 
ever, a properly graduated measure on glass 


with 
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is preferable because the untrained observer 
can use it, and such measuring glasses have 
a fineness of ten thousandths of an inch. 


The diagonal-line document measure, also 
in glass, permits the document examiner to 
measure the gradual divergence in lines up 
It can be 
placed directly on the document or object 
examined. This gradual divergence in the 
lines is a distinct aid to accuracy of adjust- 


to a thousandth of an inch easily. 


ment of the ordinary parallel graduations, 
and this special instrument measures in 
thousandths of an inch from one thousandth 
up to forty thousandths. It has proven 
useful in measurements in typewriting and 
by its use the typewriting of various ma- 
identified or dif- 


chines can be accurately 


ferentiated. 


For measuring slant, a special rule pro- 
tractor is used. This instrument is also 
made on glass so that the graduations can 


be brought into actual contact with the 
lines measured and photographed with the 
effects desired. The instrument easily reads 
up to one half a degree to the left or right 


of vertical. 


Another 
form is used on typewriting. It 
to show that exact abnormal slant of cer- 
tain letters in typewriting. This delicate 
but fixed divergence in slant is one of the 
in typewritten ex- 


protractor of a different 
is designed 


useful 


important individualities 
aminations which, in sufficient combination, 
identify a piece of typewriting with absolute 
certainty. This protractor, which reads five 
degrees each side of the vertical, is also on 
glass so that it can be put directly on the 
document and the document can then be 


photographed in enlarged form. 


Other useful glass measuring instruments 


for typewriting examination consist of a 


accurate graduating fine 
lines ten to the inch for pica type and 12 
to the for elite. This 

placed over the typewriting to disclose and 


illustrate 


glass possessing 


inch glass can be 


abnormal horizontal or vertical 
alignment which is another of the significant 
individual peculiarities of typewriting. This 
instrument carries 39/120, 40/120 and 41/120 
The narrow-spaced lines 


and 


inch line spacing. 


furnish alignment tests for bottoms 


tops of letters. 
The 


glass used for the measurement of curves, 


curvometer is an instrument on 


turns and connections in handwriting and 
typewriting. Many of the fundamental diver- 
gencies in handwriting are due to variations 
in curvature of strokes, and this instrument 
measures these curves with extreme accuracy 
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when placed in actual contact with the line 
measured. This same instrument is 
useful in showing certain characteristics in 
typewriting, particularly in differentiating 
between the arc or curve in parentheses and 


also 


other type characters. 


The proportion test plate, another instru- 
ment on glass, is used for measuring and 
recording in photographic form variations 
in proportions of long and short letters in 
handwriting. The graduation on this instru- 
ment varies in range from 4/128 to 24/128 
of an inch so that the instrument shows 
not only the proportion of the letter but 
also the exact size of the parts. The wide 
range of variations makes it possible to 
apply the instrument to either 
very fine writing. 


coarse or 


The angle measure is an instrument de- 
vised for the purpose of measuring angles 
in handwriting and typewriting. The width 
of the angle is indicated at the point and 
the steps in half degrees, and 
the angles indicated ranges from 60 to 10. 
It is very difficult to measure angles with 
the eye alone, and significant 
can be shown and illustrated 


degrees ot 


differences 
that are not 
easily seen by the unaided eye. Differences 
in the angle of strokes in certain letters are 
the main distinctions certain 
tems of writing. Typewriter letters 
vary in angles. I refer specifically to capital 
and small letters M, W, V, N, Y, A, X, Z 
and K. 
tions that are distinctive and can be clearly 
illustrated. 


between 


SYS- 


als ) 


These letters show angle connec- 


Another appliance frequently used in the 
examination of documents is 
the glass-top table with lights underneath. 
It is designed for all kinds of transmitted- 
light examinations. 


questioned 


Ultraviolet Photography 


Many when irradiated with 
ultraviolet light, emit a visible glow called 
“fluorescence.” Because of the fluorescence 
in various colors of certain materials or 
because the constituents of an object reflect 
ultraviolet rays differently than they do 
visible light, ultraviolet photography can 
often supply evidence of things which are 
otherwise invisible and which cannot be 
photographed by the usual methods. 


objects, 


The examination of important documents, 
if there is a question of alteration or falsi- 
fication, is often accomplished only through 
the use of ultraviolet photography. Era- 
sures, both chemical and abrasive, often can 
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be made visible because there may remain 
in the surface of the paper, which is com- 
posed mainly of strongly fluorescing cellu- 
lose, one or more constituents of the original 
ink, causing lower those 
areas. 


fluorescence in 


Bogus or fraudulent checks frequently 
can be detected because different pulps or 
dyes will fluoresce in different shades. 
Many so-called “invisible” inks can be 
made to fluoresce, and forgeries and eras- 
ures often respond favorably to ultraviolet 
light. Stains on suspected surfaces can 
often be photographed, although frequent 
exposure to ultraviolet light may alter their 
fluorescence. 


Infrared Photography 


Infrared photography extends the vision 
of the camera beyond the limits of the 
human eye, affording a medium for making 
evidence and technical photographs not 
otherwise possible. 


In addition to the light which we can 
there exists invisible radiation 
which manifests itself at both ends of the 
spectrum. Beyond the violet in the spectrum 
there is “ultraviolet” radiation of short 
wave length. At the other end of the 
spectrum, at wave lengths longer than the 
red, there also exists invisible radiation 
called the “infrared,” meaning “below the 
red.” It can be recorded on plates and 
films which have been specially prepared. 


Kodak infrared film is convenient for 
evidence and scientific applications. Either 
normal or high contrast is obtainable by 
varying the development technique. All 
common sheet-film sizes are available. Ko- 
dak infrared-sensitive plates are available in 
practically all sizes up to and including 
30 x 40 inches. They are made for general 
infrared photography. A Kodak Safelight 
Filter Wratten Series 7 (green) is the 
recommended safelight filter for use when 
handling Kodak infrared film. The series 
7 is for infrared-sensitive materials only. 


see, also 


Charred Paper 


Photographing charred paper is a tedious 
task and requires considerable patience. 
The charred paper is usually brittle and 
will crumble if too much pressure is applied. 
Success has been attained by placing the 
specimen in a box and covering the top of 
the box with a damp cloth but not per- 
mitting it to touch the paper. It may take 
several hours for the paper to absorb 
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enough moisture to allow handling, de- 
pending largely on the type of paper. When 
it is possible to handle the specimen, it 
should be placed between two pieces of 
clean glass larger than the specimen. The 
glass should then be taped to- 
gether at the recommended 
that the specimen be backed with a piece of 
black photographic paper. 
recommended. 


pieces of 
edges. It is 


Flat lighting is 


Spectrography 


Another important photographic tech- 
nique in the law-enforcement i 
This 
and experience. 
the photography of the 
by breaking up the 


program is 
spectrography. requires considerable 
training Spectrography is 
spectrum formed 
light from a source 
into its constituent wave lengths. Analysis 
of the specific constituents in materials is 
possible by introducing a small amount 
of the material into a source of high tem- 
perature, hot enough to volatilize it and 
convert it into a luminous vapor. The 
light from this vapor is brought through 
a condensing into the spectrograph 
which splits it up into its spectrum of indi- 
vidual radiations. These appear as sharp 
lines, characteristic of elements contained 
in the sample. The photograph is made 
on an Eastman spectroscopic plate, prop- 


lens 


erly selected for the portion of the spectrum 


to be examined. The lines on the plate are 


then identified by comparison with the 
spectra of known elements or by measure- 
ment of the wave lengths of the lines. Such 
analysis is certain, complete and faster 
than ordinary chemical methods. 

An advantage in this work is that a 


spectrographic examination can be made of 
samples of materials or substances too small 
to remove in the usual manner for analysis, 
or when there is a limited amount of 
material available. A few milligrams suffice 
for a complete qualitative test revealing 
not only the major constituents but also 
the small traces of impurities and minor 
constitutents that often provide the means 
of differentiating between otherwise similar 
materials from different sources. Also, the 
photograph constitutes a permanent record 
of the analysis which is convenient for 
rechecking whenever the need arises. 


Small spectrographs, complete with ac- 
cessory equipment suitable for police work, 
are manufactured by the Bausch and Lomb 
Optical Company. For those departments 
not equipped to make their own analysis, 
the Federal Bureau of Investigation main- 
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which will 
sent in for 


tains an efficient 
make a report on 
examination. 


laboratory 
samples 


Eastman plates are sup- 
plied in a variety of types of emulsion and 
sensitizing. Further information 
their can be obtained on 


request from the Eastman Kodak Company. 


spectroscopic 


classes of 


concerning 


use 


Unusual problems may require other 


special instruments but these mentioned 
here answer the usual needs of the docu- 
ment examiner. Without them the docu- 
ment examiner would in certain cases be 


as helpless as an astronomer without his 
telescope. 


Apart from the foregoing, and of equal 
importance as the correlative phases of (1) 
the proper qualification of the document 
examiner as an expert witness and (2) the 
proficient introduction by competent ques- 
tioning on direct examination of the reasons 
supporting the examiner’s findings, is the 
charge to the jury. The following excerpts 
from charges to juries show how important 
this phase of the case is: 


Charge to the jury by the late Justice 
Henry Childs, in the supreme court, Buf- 
falo, New York, in Fidelity Trust Company 
v. Boyer Executors: 


“Gentlemen : 


“ 


You have seen these disputed signatures; 
not only the originals have been shown to 
you but they have been presented to you 
in the form of enlarged photographs and 
you have also examined the signatures by 
transmitted light to discover, if such con- 
dition damaging identities or 
similarities in these signatures in size and 
relation of parts to each other. You have 
examined the enlarged photographs 
in which the various signatures are arranged 
under ruled squares that you may be able 
to see by inspection their line quality and 
any suspicious similarity if it exists. 


exists, any 


also 


“Those who are attacking these docu- 
ments contend that these three checks, each 
containing three signatures, are forgeries 
by tracing made from a common model. 
You will remember the testimony and how 
it is explained that by this process of for- 
gery a direct tracing is made with pen and 
ink or a pencil outline in some manner and 
then the outline is inked over. The testi- 
mony of those attacking the document is 
that this method of writing is apt to show 
a broken, disconnected and not uniform line 
and also it is contended that the exact, or 
practically exact, duplication of these sig- 
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natures on three different checks, if 
find duplication, is an act so 
improbable that it would not occur in the 
ordinary process of writing. It 
tended that the checks are 
duplicates of each other but that these, what 
are described as, damaging similarities and 


you 
there is a 
is not con- 
microscopic 


identities in position, beginning points, pro- 
portions, alignments and size indicate that 
this similarity could not have accidentally 
happened as it is here shown. 


“Gentlemen, you will imagine that one 
three clumsy down 
and writes his name on one of these checks. 
Then the second writer writes his name 
under the first, and that the third writer 
writes his name under the second. Then a 
week later, or upon the date of the second 
check, the acts of 
apart from 
the first check drawn, and that a week or 
month later, or when the third check is 
drawn, the three writers write again. Then 
when brought to- 
gether and the three signatures superimpose 
each other practically line for line, if you 
find that this is the fact, it is, gentlemen, 
for you to determine whether that thing is 
likely to happen with genuine 


Charge by 


of these writers sits 


writers are 
from 


these three 


repeated and separated 


these three checks are 


signatures.” 


Honorable Henry G. Ward 


in Newcomb v. Burbank, in the United States 


District Court sitting in New York City: 


“Gentlemen of the Jury: 


“The witnesses are the 
experts, and my own judgment is that their 
testimony is extremely important. The ordi- 
man cannot tell by looking at docu- 
ments if they are genuine or not genuine 
with anything like the degree of skill of the 
expert many forgeries and 
many documents and who is 
trained in this business to detect and inter- 
pret the characteristics of the writer. I do 
not think that the differ 
much about the process. It is a questioning 
You are to give 


second class of 


nary 


who has 


disputed 


seen 


witnesses very 


of reasoning altogether. 
weight to the testimony and the opinions 
of these experts just in proportion as you 
think the reasons they give for their opinions 
are good reasons or bad reasons. Of course, 
you will expect anybody who attempts to imi- 
tate writing, to imitate more or less closely; 
it is therefore important for you to discover, 
even where the general pictorial effect is 
somewhat alike, whether there may not bea 
violation of little but 
writer, of 


certain significant 


characteristics of the which he 


may himself have been unconscious, but 


that he 
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never entirely omitted whether he 


well or ill, whether he with 


tremor or firmly.” 


wrote wrote 


HOW TO SELECT, AND WHEN 
TO EMPLOY, HANDWRITING 
EXPERT 


In medicine, engineering, chemistry and 
most of the technical sciences, educational 
standards are set and must be met by the 
individual desiring to embark upon a career. 
For instance, we all know that a physician 
needs to have education, training and ex- 
perience of a caliber to obtain a 
So it is in many other 
In selecting a physician or an 
attorney from the telephone book, therefore, 
the person seeking services is almost certain 
to obtain a man who is fitted for his job 
by education and training. Not so the hand- 
writing Knowing very little or 
nothing at all of the complex science of 
handwriting identification, an individual may 


certain 
license to practice. 


pre yfessions. 


expert. 


hang out a shingle and commence “clipping” 
the public. Even more pitiful, he can go 
into court and through perjury, or because 
of many obstacles placed in the path of the 
trial judge, qualify as a handwriting expert. 

It is at infrequent intervals, indeed, that 
the average insurance attorney has need for 
the services of a handwriting expert. Yet, 
when need i 
faced with a decision of utmost importance. 
Who shall be retained to do the work? A 
hundreds of thousands of 
dollars may turn upon the findings of the 
handwriting expert. However, incredible as 
it may been 
portant 
that 
cation expert in the classified section of the 
telephone directory. This, remember, de- 
spite the fact that any charlatan or tyro 
having the price of a telephone and a place 
to install it may list himself as a handwrit- 
ing expert. 


such a arises the attorney is 


case involving 


retained in im- 
reason of the 
I am listed as an handwriting identifi- 


seem, I have 


cases only by fact 


There are two important qualifications 
which the handwriting expert must possess 
to be of value to the 
He must be honest and 


insurance attorney. 
competent, and it 
is up to no one other than the attorney, or 
the person recommending the expert to an 
attorney, to know or determine these quali- 
fications. There are, in the United States 
today, a many pseudohandwriting 
experts who are incompetent or dishonest 
or both. The practitioner will 
invariably lean the way his client wishes 
Scrupulously honest lawyers have 
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great 


dishonest 


to go. 





been victimized by these operators. At- 
torneys have lulled, elated and con- 
fident until that horrible day of reckoning 
in court when the props are knocked from 
under the “expert” who, incidentally, has 
received a _ tidy services to 
Incompetents are less vicious but the 
result is the 
destructive. 


been 


sum for his 
date. 
end 


same. They are not less 


How, then, may the attorney proceed 
in the selection of a handwriting expert? 
Of course, there is no foolproof procedure 
but suggestions can be offered. If the 
suggestic ns are followed, the odds are 
strong that the attorney will come up with 
an honest, competent handwriting expert. 
Perhaps, fortunately, the competent expert 
is usually an honest one—he need be no 
other way—so to establish the fact that the 
expert is honest, it is usually necessary 
to establish only that he is competent. 


To determine competency it is first im- 
perative that the attorney meet the 
pective expert face to face and 
up.” The document 
just like another attorney or any othér 
normal human The only possible 
difference is that he is a scientist and should 


pros- 
“size him 
examiner should be 
being. 


always have the scientific approach to any 
problem. He is not a mystery man and any 
attempt on the part of the expert to make 
himself appear so, or to establish a proclivity 
for the occult, should be a warning. The 
well-established expert will be operating 
in nearly every instance from his own 
location. 
For varying 


business 
This is not without exception. 
reasons a few competent experts operate 
their businesses from their homes. How- 
ever, they will meet the other requirements 
set out here. 


office in a_ respectable 


When the facts in a case at hand are pre- 
sented to the competent expert, he will 
give no immediate or “curbstone” opinion 
will usually confine his conversation 
to the asking of questions. Long exper- 
proven that there is no such 
“easy” document and 
that first impressions are likely to be er- 
The attorney will not be assured 
immediately that he has “nothing to worry 
about,” but will be advised that his posi- 
tion will not be known until the expert 
has had an opportunity to examine and 


and 


lence has 


thing as an case 


roneous. 


study thoroughly the problem presented. 
The competent examiner will insist upon 
examining original documents. In some 
cases, examinations must be based upon 


photostat copies. However, wherever there 


is any possibility of obtaining the original 
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document, the competent examiner will 
persist in his efforts to study it until every 
possibility has been exhausted. When con- 
ducting examinations from photostats, the 
utmost caution is exerted by the examiner. 


The competent handwriting expert will 
rarely brag about his “big cases” but will, 
upon request, give a history of his activities, 
including case titles, dates and places of 
trial and the names of attorneys involved, 
provided the cases are not currently active. 
He should be asked this information and 
the attorney should inquire into the ex- 
pert’s past operations whenever feasible. 
It is always important to inquire of counsel 
who have opposed the expert. In almost 
every instance, although he may have hurt 
their competent expert has im- 
pressed his adversaries by his fairness and 


case, the 


will draw from them a favorable recom- 
mendation. Other important data along 
this line include the length of time the 


expert has been engaged in his profession, 
the scope of his qualifications and instances 
of appearance in court. 


The scope of his qualifications is most 
important. This includes the expert’s edu- 
cation in the general field, but particularly 
in the field of special subjects related to 
his work. It must be realized that there 
are no formal training courses to be en- 
joyed, but every competent expert has had 
the opportunity of working with other com- 
petent, well-qualified men or is in constant 
consultation with them through societies 
or organizations. Here is a warning. Words 
are cheap and statements should be verified. 
In one instance an expert had been testi- 
fying under oath for a number of years 
that he had been trained at a prominent 
European university and possessed exper- 
ience gained at England’s renowned Scotland 


Yard. Finally, under a careful cross-ex- 
amination it was revealed that he had 
attended one or two lectures at the uni- 


versity during a summer junket to Europe 
and on the same trip had taken the regular 
visitor’s tour through Scotland Yard. 


Recently, in Florida a man was about 
to testify who claimed to be an accredited 
document examiner. When questioned on 
cross-examination regarding his qualifica- 
tions, he stated that he had been a police 
officer for about 20 years, and that once he 
attended an F. B. I. police training 
course for six weeks and during this period 
he had five days instruction in questioned 


had 


Later he read a book 
forgot who the an- 


document problems. 
on the subject but he 
thor was. 
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There is no question but that the modern, 
properly equipped competent document ex- 
aminer can solve a variety of document 
problems including, as in 
the restoration of erasures and eradications, 
the age of paper, interlinea- 
tions and the identification of typewriting. 
The experienced document examiner knows, 
however, that the method of procedure that 
was successful in work 
in another. He 
ments of 


some instances, 


sequence ot 


one case may not 
will blanket 
assured success in such technical 
and will explain carefully that 
while a certain method was successful in 
a prior similar that method would 
have to be applied to the problem at hand 
to determine success or failure. 


avoid state- 


processes 
case, 
There is one thing to which the attorney 


must be and is 
service available, he is 


resigned. If he desires, 
to receive, the best 
going to have to expect to pay for that 
type of The 
never 


service. fees of the competent 
low. Considering the 
from his 


high. 


examiner are 
benefit to be 
his fees are not 
in comparison with 
men, 
Retaining an expert 
is exactly like stopping the 
time. Nothing whatever is 
is one point to be men- 


derived services, 


actually However, 
fees charged by less 
might be so con- 


competent they 


sidered. because his 
fees are low 
clock to save 
gained. There 
tioned here. The expert’s fees are neces- 
sarily flexible; that is, no one would expect 
him to i million lawsuit the 
same fee he would set in a thousand dollar 
case, yet both need his services. As in 
all professions, the problem of 
knotty one. 
fee should not be allowed to 
selection of the expert 
the fee quoted is entirely out of line with 
the potential value of the service to be 
It should be obvious to all that 
cannot accept 
The 
circumstance interested in the 
The 
permit the outcome of the litigation to de- 
termine the 


The 


very 


assess in a $1] 


fees is a 
However, the size of the 
rvovern the 


unless, of course, 


rendered. 
the expert 
tingent 


cases on a con- 


basis. attorney is in any 
outcome of 
witness must not 


the case. expert 


size of his fee. 


expert should be consulted in the 


early stages of a case for several 


reasons. One reason is that it is entirely 
possible that after receiving the report of 
and 
amount of money invested in the case, the 
attorney will want to client 
to withdraw. Another that the 
expert should be given ample time to con- 


the expert before getting a sizable 
advise his 


reason is 


duct his examination in a thorough manner. 
On a number of occasions, attorneys have 
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trial. 
In some cases it has been possible to assist 
and in others the time 
ment has made participation impossible. 
In every i impossible to be 
of as much assistance as would be possible 
had time been available to study the case 
thoroughly. 
sideration. 
limiting himself to the acceptance of a few 


consulted me on the very eve of a 


the lawyers ele- 


case it Was 


Then, there is one other con- 
Unless, for some reason, he is 
cases a year, the competent expert Is a 
waiting until the last 
engage his may find 
him unable to accept employment because 
[ commitments. 


busy man. Those 


moment to services 


ot prior 


It has been said aptly that the opinion 
of an expert is no better than the reasons 
he gives for having reached it. If this is 
true (and certainly it is), the expert should 
go into court prepared to explain in detail 
This can be done 
only if proper photographs are made and 
presented and the expert has devoted suf- 
ficient time to his study to give all the 
facts to the court and jury, and answer 
fairly questions presented during 
examination. This contemplates a detailed 
study of the case and the preparation of 
photographs. 


With regard to photographs for pres- 
entation in court, the competent expert 
should maintain and operate a photographic 
laboratory. In ordinary cases the average 
commercial photographer is ill-equipped and 
does not technical 
to accomplish the special photographic work 
so often necessary in document cases. Photo- 
graphs made personally by the expert or 
under his direct supervision will encounter 
no difficulty in admissibility in the courts 


the logic of his findings. 


cross- 


Time is needed in large doses 


possess the knowledge 


It is believed that the suggestions of- 
fered will be of value to the 
attorney confronted with the necessity of 
obtaining the services of a man who should 
be highly skilled in his profession—a pro- 
with which most attorneys 
a nodding acquaintance, 
may be mentioned which is even 
than consulting an expert too 
that is not consulting 


insurance 


have 
thing 
worse 
and 


Most 


fession 
only One 
late, 
one at all. 


attorneys, after using a competent expert, 


admit that they had no idea of 
what could be accomplished nor had they 
a clear idea of how it could be accomplished. 
The insurance attorney would be 
astounded if he knew the number of spur- 
documents that go into the 


readily 


average 


ious record 
simply because they are never challenged. 


would like to add that I 
believe no paper on the subject of ques- 
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tioned documents would be complete without 
paying some small tribute to such dedi- 
cated American individuals as Albert S. 
Osborn (deceased), the dean of the Ameri- 
can Questioned Document Examiner, au- 
thor of four books on questioned documents 
and founder of the American Society of 
Questioned Examiners; Elbridge 
W. Stein John Fawcett Tyrrell 
(deceased), for 45 years 

Northwestern Mutual Life 
Company; Clark Sellers (re- 
Hilton, author of Scientific 
Documents; Donald Doud; 


Document 
(retired); 
who was an ex- 
aminer for the 
Insurance 
tired); Ordway 
Examination of ° 
H. E. Cassidy; R. Edison Barr; Wilbur F 
Turner; Albert D. Osborn; Linton Godown; 
David P. Black; John L. Harris; George 
J. Lacy; George G. Swett; Herbert J. 
Walter; Edwin H. Fearon; Fred E. Inbau, 
University School of 
Lieutenant Stanley S. Smith of the 
sylvania State Police; Dr 


Law; 
Penn- 


Northwestern 


Rafael Fernandez 


A REPORT TO THE READER 


ordinance or law regulating construction or 
repair ... against all direct loss by fire 
to the property described hereinafter 

~ "This 


le SS by 


company shall not be liable for 
fire or other perils insured against 
in this policy, caused, directly or indirectly, 
by . . . (h) order of any civil authority 
except acts of destruction at the time of and 
for the purpose of preventing the spread 
of fire ’ 

law, including 
the above quoted provisions, was modeled 
after the New York standard policy, which 
has covered three major periods of time, 
each being known as the ‘New York Stand- 
ard Policy’ until replaced by its successor. 
The first New York Standard Policy was 
adopted in 1886 and was in effect until 
replaced by the policy adopted in 1918 
which in turn was replaced by the latest 
version in 1943. The applicable provi- 
sions in the 1943 standard policy were adopted 
by Virginia and carry the quoted provisions 
here under consideration.” 


“Virginia’s fire insurance 


The Virginia Supreme Court cited, among 
other cases, the leading New York case of 
Midwood Sanatorium v. Firemen’s Insurance 
Company, 261 N. Y. 381. The New York 


court similarly stated: 


“In this case the evidence shows that the 
damaged portion of the building could be 
repaired or replaced with material of like 
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Ruenez of Havana, Cuba; Dr. Julius Grant 
of London, England; Dr. William R. Harri- 
son of Cardiff, Wales; and José Del Pic- 
chia Filho, Sao Paulo, Brazil. I would 
also like to acknowledge a debt of gratitude 
Robert M Vollmer of the 
Miami Police Crime Laboratory and first 
vice president of the International Asso- 
Identification, for his technical 
the field of docu- 


to Lieutenant 


ciation for 
assistance in research in 
ment photography 

these men has worked 
untiringly in their 
and together in 


Each of 
ingly and 
individuals 


unceas- 
research as 
cooperative 
groups to advance the science of questioned 
document examinations. In turn, they have 
posterity results 
of their efforts. We acknowledge our debt 
of gratitude to each of 
their knowledge with us. 
of such 


given to unselfishly the 
them for sharing 
It is only because 
research on the part of men like 


these that this paper is possible [The End] 


Continued from page 404 | 





kind and quality without violation of 


municipal 


any 
New 
York, but that if such repairs or replacements 


ordinance of the city of 
were made, the owner would not be allowed 
to occupy the building as a sanitarium, and 
that the building could not profitably be used 
for any other purpose. The ordinances of 
the city of New York required a different 
form of and better means of 
egress for buildings used for the care of the 
and though the had 
not previously objected to continued occu- 
pancy by the plaintiff of a building which 
did not comply with such requirements, they 
would not grant any permit for such occu- 


construction 


sick; city authorities 


pancy after repairs necessitated by the fire 
were made. The Appellate Division has held 
that under such circumstances the owner has 
not suffered a total loss of the value of the 
building. Strong argument could be made 
in support of that conclusion, but it is un- 
necessary to decide such question, for by the 
terms of the policy the insurance company 
has agreed to pay loss and damage to the 
premises by fire ‘but not exceeding the amount 
which it would cost to repair or replace the 
same with material of like kind and quality 

without allowance for any increased 
cost of repair or reconstruction by reason 
of any ordinance or law regulating construc- 
tion or repair. The owner accepted that 
limitation upon the liability assumed by the 
insurer. In no event it be entitled to 


more than such cost.” [The End] 
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WHAT THE LEGISLATORS ARE DOING 


to pay a fixed contribution, generally based 
on a percentage of his payroll, into a wel- 
fund. It 
duty of the administrators of the fund to 


fare or pension then becomes the 
provide for the beneficiaries such benefits as 
the employer’s contribution is sufficient to 
finance through the purchases of insurance 
or otherwise. In such a situation, it is 
that to the extent that the em 
ployer’s contribution is used for non-benefit 
employees’ benefits will be 
As the Subcommittee on 
Pension Funds found in a 
this 
ment provides unscrupulous individuals with 
both the temptation and the opportunity to 
dip their hands into the “till,” or otherwise 
to use fund 


obvious 


purposes, his 
directly reduced. 
Welfare and 
number of instances 


type of arrange 


assets tor unnecessary or un- 
between the time the 


contribution to the 


reasonable purposes, 


employer makes his 
welfare or pension fund and the time when 
his contribution is used to provide benefits 


for his employees. 


“So far as we are aware, virtually no 
skulduggery was found by the Subcommit- 
Welfare and Funds to exist 


where the employer undertook, not to make 


tee on Pension 
a fixed contribution to a welfare or pension 
fund, but to benefits for 
his employees under a ‘level-of 
Further, it is our belief that 
opportunity for 
present 


provide specific 
so-called 
benefits’ plan. 
temptation 
wrongdoing are simply not 


the same and 
where 
Under 
prom 
agreed package of 


a level-of-benefits plan is involved. 
such an arrangement, the employer 
ises his employees an 
benefits for which he assumes all or a sub- 
part of the This 


employer obviously 


stantial cost. being the 


case, the has a very 
real interest in seeing to it that the benefits 
are provided at as low a cost as possible; 
otherwise, he would be in the position of 
squandering his own money or that of his 
partners or the owners of the _ business. 
Conversely, his employees have no legiti- 
mate interest in the cost of the plan inas- 
much as 


assured of getting the 


their 


they are 


promised benefits, whatever cost to 


the employer may be. 


“We repeat, therefore, that it is our be- 
lief that level-of-benefits plans present neither 
the opportunity for abuse nor the 
for disclosure exists in the 
cents-per-hour and similar plans. 


need 
which case of 
Level-of- 
benefits plans tend to be self-policing and, 


particularly where they are funded by in- 
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surance, as most of them are, always stand 


to benefit cost-wise from the very keen 


competition among insurance carriers fo1 


this type of business.” 


NALU that 
legislation enacted in the welfare and pen- 
sion fund field should expressly forbid union 
officials, union members, contributing em- 
their members of 


also urged any disclosure 


ployers, employees or 


such individuals’ families from sharing in 


any commissions, fees or salaries paid by 
either an insurance company or a fund, or 
any interest in any insurance 
through which a fund 
NALU expressed its 


law 


from having 


agency or broker 
placed its insurance. 
belief that 
would “go far 
orbitant 


prohibition in the 
eliminating the ex- 
and 


such a 
toward 
salaries 
kickbacks” that apparently have often been 
connection with the operations of 


commissions, fees, 
paid in 
employee welfare and pension funds. 


Exception was taken to a proposal con 
tained in some of the bills under study by 
the Senate subcommittee that would require 
a plan’s annual report to specify the serv- 
ices rendered by an agent or broker receiv- 
fees from an insurance 
with insurance pur- 
chased by the plan. Such a requirement, 
NALU, would out agents and 
brokers for “uniquely discriminatory treat- 
ment.” Hence, NALU recommended that 
the requirement be either deleted or made 


ing commissions or 
carrier in connection 


said single 


to apply to all persons receiving compensa- 


tion of any nature in connection with a 


welfare or pension plan. 


State Legislation 


North Carolina has become the third state 
to enact a compulsory automobile insurance 
(H. B. 116, Laws 1957) is 
similar but not identical to that in effect 
in New York. It requires the motorist to 
show proof of financial responsibility when 
he applies for his automobile registration. 
The law becomes effective January 1, 1958, 
and runs until May 15, 1961. 


law. The law 


The enactment of the above law came as 
The measure 
was strongly supported by the North Caro- 
lina Farm Bureau Federation, and 
opposed by Insurance Commissioner Charles 
F. Gold and the state department of motor 
vehicles. 


a surprise to most observers. 


was 


IL J— July, 1957 





Workmen's Compensation Rates 
Reduced in New York 


Superintendent of Insurance Leffert Holz 


recently announced that he had approved a 


rate filing which will result in a reduction 


of approximately 2.6 per cent in workmen’s 
compensation rates for the 


year beginning 
July 1957. This represents a saving of 


l 
over $6.5 million to employers of the state 


absorption of increased hospital 
total net reduction in 


rates in the last 


plus an 
rates, and brings the 
workmen’s compensation 


four years to $91.5 million 


At the 


formed the 


same time, the Superintendent in- 
that he 
rates. He 
down- 


insurance carriers was 
not wholly satisfied with the 
that in at 


adjustments 


new 


stated least two respects 


well 


indications that the 


ward might have to be 


made. First, there are 


allowance for expenses may be too high 


Second, there is a serious question whether 
New York State Insur- 


ance Fund, which is required to insure all 


the experience of the 


types of risks without being bound by the 
approved rates, should be included in the 
statistical data on which the rates are based. 
stated: “J 
proposed rate filing in order to 


Che Superintendent have ap- 
proved the 
obtain the benefit of the immediate reduction 
for the The 
elements in the rates are sufficiently complex 


policyholders. questionable 
to warrant a hearing at which all interested 
parties will have an opportunity to present 
their views. I intend to call such a hearing 
in the near future.” 


Pennsylvania Announces 
New Automobile Rates 


An announcement Penn- 
sylvania Insurance Commissioner Francis R 


Smith that private automobile 


has been made by 


passenger 


State Department Rulings 


rates charged by the majority of companies 


in Pennsylvania have been 


While in 


territories rate 


business 


doing 
substantially revised certain classifi- 


cations in some decreases 
will be effective, premiums for most policies 
affording both liability and material damage 
The rate changes 


coverage will be increas¢ d 


apply to both automobile liability coverage 
material damage coverage 


liability rates were filed 
insurance companies, 
National 


and on 


199 + ~] 
LLf SLOCK 


members subscribers ot the 
Bureau of asualty Underwriters, 
behalf of 30 


members or 


mutual insurance companies, 
subscribers of the Mutual In- 
surance Rating Bureau. The material damage 
rates were filed by the Nati 


Association 01 


mal Automobile 
Underwriters behalf of 258 
member or subscriber companies 

The changes for automobile liability insur- 
car classification and 
insured 
nation-wide 


ance vary according to 


territory. The experience of cars 


in Pennsylvania is following the 
trend and as a whole has been unfavorable. 
However, in a few territories the experience 


has improved, in which rate reductions 


have been made. 


case 


premiums for popular- 
priced new automobiles are raised $2 to $4 


and slightly more for 


Comprehensive 
in most of the state, 
higher-priced models \ new provision ap- 


proved by the Commissioner will enable 
purchasers of this type of insurance to save 
as much as 40 per cent in premiums by 
purchasing comprehensive insurance on a 
The deductible will not 


apply and full coverage will be afforded on 


$50 deductible basis. 
fire losses or theft losses where the entire 
automobile is taken. 

Most 
deductible 


$100 
pay in- 
creased premiums under the new schedules. 
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collision coverage will 





Property Insurance Analyzed 


Property Insurance. S. S. Huebner 
Black, Jr. Appleton-Century-Crofts, 
West 32nd Street, New York 1, 
York. Fourth Edition, 1957. 568 
$5.50 


and 
Kenneth 
Inc . 35 
New 

pages. 


This volume brings together in compact 


and classified form the essential principles, 


concepts and practices which are found in 
the property insurance field. In 
the various kinds of property 
special attention is given to the nature ot 
available 
and 


regard to 
insurance, 
the risk, the general nature of 
coverage, important 
basic factors affecting the underwriting and 


specific contracts 


rating of these risks. 

The book was prepared chiefly as a text 
for students of insurance, but is also valu- 
able to those already engaged in the insur- 
ance business. After an introductory chapter 
which pertains to the economic functions of 
insurance, the book is divided into 
four parts. Part 1 deals with fire insurance, 
Part 2 with marine insurance, Part 3 with 
f and 


pre yperty 


other forms of property insurance 
Part 4 with carriers and regulation. 
This fourth 


plete revision of the earlier ones. This was 


edition constitutes a com- 
necessitated by the events of recent years 
which have produced many changes in the 
field. In recognition of the growing im- 
portance of inland marine insurance, four 
chapters have been devoted to it. A chapter 
on aviation insurance has also been added 
to this edition of the book. Consideration 
has been given to the impact of the multiple- 
line trend on the various lines of insurance 
as well as specific coverages which are 
affected thereby. 

In discussing the development of inland 
authors noted the 


marine insurance the 
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underwriters 
The creation 


willingness of inland marine 
to venture into untried fields. 
of “all risks” 


contributions made by 


coverage was one of the most 
important marine 


and inland marine underwriters. 


Tax School Proceedings 


Estate Planning and Income Taxation 
piled by William Douglas Kilbourn, Jr. 
Montana State University Press, Missoula, 
Montana. 1957. 

This book is a complete report of the 
proceedings at the fourth annual tax school 
presented by the School of Law at Montana 
State University, November 29-30 and De- 
1956. Mr. Kilbourn is 
professor of law and director of the 
tax school at the university. 


Com 


. he 
297 pages. $/. 


assistant 
1956 


cember 1, 


Included in the book are the following 
papers: The Use of Trusts in Estate Plan 
ning, Trust Administration, Gift Tax Ex 
clusion for Gifts to Minors, Minor Child 
or Trustee as Family Partner, Federal In- 
come Taxation of Trusts and Estates, Spe- 
cial Tax Problems of Decedents’ Estates, 
Joint Tenancies in Estate Planning—Montana, 
Objectives of Insurance in Estate Planning, 
Income Tax Aspects of Life Insurance— 
Estate Planning, Gift and Estate Tax As- 
Life Insurance, Studies: 
Insurance and Estate Planning, Income Tax 
Consequences of and with 
Purchase Options, Income Tax Aspects of 
Transfers of Real Estate, Income Tax 
Aspects of Depreciation, Income Tax Aspects 
of Partnerships, and Montana Bank Taxes. 


Texas CPA’s Publish Book 


Tax Planning Under the New Regulations 
[Texas Society of Certified Public Account- 
ants. The Journal of Taxation, Inc., 147 
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pects of Case 


Leases Leases 





York. 


East 50th Street, New 
1957. 194 pages. $4.95. 


York 22, New 


This volume is the complete text of papers 
prepared for the third annual institute on 
taxation conducted by the Texas Society ot 
Certified Public Accountants at and in 
cooperation with the University of Houston 
in November, 1956. 


Included are papers on the changing 
accounting 


methods, life insurance and annuities in tax 


compensation-plan picture, new 


planning, new developments in oil and gas 

payments, tax advantages in limited partner- 

shi Ss problems ll 
I I 


and an outline of tax 


collapsible corporations. 


dis- 
part - 


agreements 


Other subjects covered are dividenc 
tributions, net 


operating losses, new 


nership regulations, operating 
and elections, oil and gas depletion problems, 


carried interests, real estate operations and 


trusts in tax planning 
ARTICLES 


| Articles of interest in other 


| legal publications 


Cause-in-Fact ... In order to lend some 
sense of definiteness to the relation of cause 
and effect, the courts have developed several 
tests, the most frequently used of which is 
the “but One 


cause of another if the first 


for” event is a 


test. tact ofr 
fact or event is 
existence of the second. 
The author, Wex S. Malone, professor ot 
law, Louisiana State University, states that 
this marks an effort to establish the bare 
minimum requirement for imposing liability. 
Once 


necessary to the 


this point is reached, then the ques 
tion of proximate cause should be considered 
Che 


of cases the 


author notes that in the mine run 


issue of causal relation need 


not be submitted to the jury. However, 
the issue does become serious whenever the 
judicial process demands an answer to the 
unknowable. A language 
makes it possible for a judge to exclude the 
jury from participation or enlist its service 
that an 
submitted to a jury if reasonable 
draw different from 
the evidence is only a formula and does not 
direct the court to submit or not submit an 


wide variety of 


as he may see fit. The rule issue 
must be 
conclusions 


men may 


issue. 
Policy may 
issue of cause-in-fact is presented sharply 


often be a factor when the 


for decision. When policy can be recog- 
nized openly as the dominating factor, the 


problem can be meaningfully labeled as one 


Books and Articles 


negligence, 
trier is 
happened and 
factual inquiry can 
be effectively used, the issue is properly 


of proximate cause, duty, risk, 
etc. When the attention of the 
focused primarily on what 
the usual techniques of 


termed one of simple cause, although policy 
may assist in determining the judgment.— 
Malone, “Ruminations of Cause-in-Fact,” 
Stanford Law Review, December, 1956. 
Unauthorized Medical Treatment .. . 
The author, an associate professor of law 
at the University of 
that the 
operation 


mecludes 
unauthorized 
greatly improved 
and ap- 


Minnesota, c 
trial and decision of 
cases would be 
in terms ot 


consistency of theory 


propriaceness of liability if there were a 
single basis for liability in all malpractice 
cases, other than in the occasional instance 
of an actual assault and battery in the sense 


of an 


intentional deviation 


from proper 
practice. 
The basis of liability, according to the 


author, should be a deviation from the 
and 
ool of practice 
that under 
such a standard the patient will be properly 


pre tected by 


standard of conduct of a reasonable 
prudent doctor of the same sch 
as the defendant. He believes 
the medical profession’s own 
recognition of its obligation to maintain its 
standards.—McCoid, “A Reappraisal of Lia- 
bility for Unauthorized Medical 
Minnesota Law Review, March, 

Strict Liability of Manufacturers . 
The Spring, 1957 issue of the Tennessee Lax 
Review contains a presentation of the case 
for strict 


Treatment,” 
1957. 


liability by Fleming 


of Yale University. 


James, Jt 

This is followed by a 
statement of the case for restricting liability 
Marcus L. Plant of the 
Michigan. An 


presented by 


to negligence by 
University of intermediate 
Leon Green of the 
Texas. He urges that strict 
should be limited to food and 
chemical products where the buyer has little 


view is 
University of 
liability 


occasion or opportunity to inspect the prod- 
uct and where proof of 
to be particularly difficult. 
involved in the 
liability are 
Francis E. 


negligence is apt 

Che basic moral 
imposition of strict 
article by 


issues 
considered in an 
Lucey, S. J., of Georgetown 
University. The concluding article by Dix 
W. Noel of the 
with the general 
liability in the courts. 


Tennessee 
toward strict 
This article analyzes 
number of recent 
favoring strict liability for such products as 
food containers, animal food, hair 
dyes, tobacco and various me- 
chanical products, along with other recent 
decisions adhering to the 


University of 
deals drift 


the growing decisions 


soaps, 


cosmetics, 


traditional negli- 


gence requirement. 
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FTC Again Denied Jurisdiction 
of Insurance Company Advertising 


The United States Court of Appeals for 
the Sixth Circuit has joined the Fifth 
Circuit in holding that the Federal Trade 
Commission has no jurisdiction over the 
advertising practices of insurers where the 
states in which they do business have laws 
regulating false and deceptive advertising of 
insurance. This recent National 
Casualty Company v. Federal Trade Commis- 
sion, 1957 CCH Trane Cases § 68,739, follows 
closely behind the Fifth Circuit decision in 
The American Hospital and Life Insurance 
Company v. Federal Trade Commission, 1957 
CCH Trape CAseEs § 68,675 (see the discus- 
sion in this department of the May, 1957 
issue of the JOURNAL). 


decision, 


Internal Revenue Ruling 
Defines Noncancellable Policies 


An accident and health policy under which 
the insurer reserves the right to adjust 
premium rates and which is renewable at 
the insured’s option, but only at the then 
applicable rate, is not a noncancellable policy 
within the meaning of Section 801 of the 
Internal Revenue Code of 1954. The re- 
serves maintained for these policies may not 
part of “life insurance re- 
serves” in determining whether an insurer 
qualifies as a life insurance company for 
federal income tax purposes. This is the 
substance of a recent internal revenue ruling 
(Rev. Rul. 57-229). 


Section 801(a) of the 
Code states in part: 


be included as 


Internal Revenue 


‘“é 


the term ‘life insurance company’ 
means an insurance company which is en- 
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Bares 


gaged in the business of issuing life insur- 
ance and annuity contracts (either separately 
or combined with health and accident insur- 
ance), or noncancellable contracts of health 
and accident insurance, if (1) its life insur- 
ance reserves (as defined in subsection (b)), 
plus (2) unearned premiums and unpaid 
losses on noncancellable life, health, or acci- 
dent policies not included in life insurance 
reserves, comprise more than 50 percent of its 
total reserves (as defined in subsection (c)).” 

Section 801(b)(1)(B) defines “life insur- 
reserves” as including reserves for 
health and accident insur- 
ance contracts (including life insurance or 


ance 


“noncancellable 


annuity contracts combined with noncan- 
cellable health and accident insurance) in- 
volving, at the time with respect to which 
is computed, life, health, or 
accident contingencies.” 


the reserve is 


(a) of 
Section 


It was noted that Section 1.801—1 
the Income Tax Regulations and 
39.201-3 of Regulations 118 define a 
cancellable policy as a contract which the 
renew or 


non- 


insurer is under obligation to 
continue at a specified premium and with 
addition to 


the unearned premium must be carried to 


respect to which a reserve in 


cover the obligation. 


The Internal Revenue Service pointed out 
that the and 
are defined in Webster’s New International 
Dictionary as “to tell or state precisely or 


words “specify” “specific” 


in detail” and “precisely formulated or re- 
stricted.” It was the opinion of the Internal 
Revenue that a premium which 
varies according to the experience of the 
insurer under a particular type of policv 
does not qualify as a “specified” premium. 
Thus, policies which permit the adjusting 
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PERSONS AND EVENTS 
National As- 


sociation of Insurance Commissioners are 
as follows: Joseph A. Navarre (Michi- 
gan), president; Arch E. Northington 
(Tennessee), vice president; Paul A. 
Hammel (Nevada), chairman of the 
executive committee; Robert B. Taylor 
(Oregon), vice chairman of the executive 
committee; Rufus B. Hayes (Louisiana), 
Hugh L. Tollack 


executive 


The new officers of the 


secretary-treasurer. 


was re-elected secretary, in 


charge of the central office of NAIC 
in Chicago. 

Forrest A. Betts was recently installed 
as president of the International Associa- 
tion of Counsel. Named as 
was G. Arthur Blanchet, 
while elected as vice presidents were 


John W. Joanis and James A. Dixon. 


The new Administrative Commissioner 


William A. 


Insurance 
president-elect 


of Insurance in Texas is 


Harrison. 


William D. Davidson was elected chair- 
1958 Million Dollar 


man of the Round 


of premium rates are not “noncancellable” 
within the meaning of the Internal Revenue 


Code. 


Delaware Premium Tax Increase 
Held Unconstitutional 


he increase in the tax rate from 2 per 


cent to 34% per cent on the gross premiums 
of fire insurers covering risks in Delaware 
for the F funds 


purpose of increasing the 


available for the firemen’s fund 


(Ch. 156, 1955, H. B. 


pension 


Laws 597) was held 


unconstitutional. The imposition of a 2 per 


on the gross premiums of com- 
theft, 
automotive and personal property damage, 


cent tax 


panies insuring burglary, robbery, 
liability, automotive medical payments, col 
lision and comprehensive, for the purpose 
of augmenting the state, county and muni- 
cipal police pension systems (Ch. 358, Laws 
1955. -#1.._B... 361) held 


stitutional. 


was also uncon- 


The above holdings were based on Article 
8, Section 4, of the Constitution 
that fourths of the 
elected to branch of the 
legislature vote for an appropriation of state 


Delaware 


which requires three 


members each 


money or credit for the benefit of any 


The Coverage 


lable at the annual meeting of the Round 
Table. 

Leonard A. McKinnon was given the 
Harold R. Gordon 1957 Memorial Award 
for outstanding acciden 
health 
twenty-seventh 
quet of the 
Accident 


service to the 


and insurance industry at the 


annual convention ban- 
International 
and Health 

The new president of the South-Eastern 
Underwriters Association is John H. Led- 
better. Walter J. Christensen was elected 
vice president. 

The sixty-first convention of 
the National Mutual In- 
surance Companies will be held October 
20-23 at the Jung Hotel, New Orleans, 
Louisiana. The theme for the 
“Evaluating Today's 


Association of 
Underwriters. 


annual 
Association of 


program 
will be Insurance 
Wants.” 

The National Association of Life Un- 
will hold its annual meeting 
September 15-20 at the Sheraton-Cadillac 
and Statler Hotels, Detroit, Michigan. 


derwriters 


county, municipality or corporation.—A etna 
Casualty and Surety Company et al. v. Com- 
missioner of Insurance et al 
preme Court. April 12, 1957. 
WARE TAx Reports § 200-015 


Delaware Su- 
CCH Deta 


Air Pollution Problem 


An interesting anaylsis of the air pollu- 
tion problem is made by Frank M. Stead 
in his paper “Air Pollution—A Threat to 
Our Air Resources,” which appeared in 
Looking Ahead, a monthly report by the 
National Planning Association. The author 
notes that the problem may be expected 
to become critical any place in the world 
where the required factors are present. His 
comments follow in part: 


“Air pollution 
and the stages may occur successively or 
simultaneously. The first stage is that of 
individual point-source problems. For ex- 
ample, smoke, dust, or gas is discharged 
from a single stack and adversely affects an 


is a three-stage problem 


adjacent area. This type 


is characterized by the 


of air pollution 
following features: 
“The contaminant moves by simple linear 
displacement 
“There is no change in chemical compo- 
sition or physical state of the contaminant. 
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is restricted to 


“The of influence 
a small downwind area. 


zone 


“An extremely significant feature of this 
type of air pollution from an administrative 
point of view is that there is a small, com- 
pact group of ‘victims’ and a single, easily 
identifiable ‘offender’. Relief may therefore 
be sought under general principles of law. 
Furthermore, remedy may be achieved 
either by controlling the discharge, using 
available techniques and equipment, or by 
suitable location of the activity producing 
the discharge, so as to be downwind from 
residential areas. 

“The of air pollution to 
occur as an area develops is pollution of 


second stage 
the entire air mass in a metropolitan area. 
This type of air pollution is based on the 
concept that the total ‘loading’ of air con- 
taminants discharged to the atmosphere is 
too great to be adequately diluted by the 
available air supply. It is a concept of too 
many of contaminant per cubic mile 
This type of air pollution has one 
characteristic in common with the first 
there is no change in the chem- 
ical composition or physical state of the 
contaminants after they reach the air. This 
stage of air pollution does, however, intro- 
duce the following entirely new considera- 
tions, both scientific and administrative: 


tons 
of air. 


stage, i. e., 


“Many types of contaminants are simul- 
taneously present. 
“It is not possible to relate an adverse 


effect on a small group of people to a single 
offender. 


“The third .stage of air pollution, and 
the one which is only now beginning to be 
understood, that for lack of a 


better name, has come to be called ‘smog’. 


is which, 
First recognized in Los Angeles, California, 
at the beginning of World War II, it has now 
not only spread to the other metropolitan 
areas of that state but has been recognized 
in other parts of the United States, as well 
in Japan, England, and the Philippine 
Islands. 


as ; 

“Smog results from reactions taking place 
in the atmosphere itself between raw mate- 
rials or precursors (harmless in themselves 
at the concentrations found), catalysts, and 
atmospheric oxygen which form new com- 
pounds not originally present. 

“These reactions take place between gase- 
ous compounds at extraordinarily low con- 
centrations 

“Energy in the form of sunlight is neces- 
sary for these reactions to proceed 

“The of 
hydrocarbons; the principal catalyst is ni- 

(NO:); and the 
oxidized hydrocarbons 


precursors these reactions are 


trogen dioxide reaction 


products and 
ozone (usually referred to as a group as 


oxidants). 


are 


“These considerations lead inevitably to 
the conclusion that the air supply may limit 
the concentration of population and industry 
unless substitutes are achieved for present 
fuels which will eliminate the loss or dis- 
charge of hydrocarbons and oxides of nitro- 


from 


gen homes, vehicles, and industry. 


THE POLICYHOLDER AND HIS NEW WORLD OF FEDERAL TAXATION 
| | 


spouse, the value of that survivor annuity 
benefit may be excludable from the dece- 
dent’s estate in the proportion that the 
benefit was derived from employer contribu- 
tions.” There are, of what might 
be termed interesting conditions attached. 


course, 


The other highly significant tremor in the 
policyholder’s world was the elimination of 
the premium-payment test in determining 
whether life insurance proceeds are includ- 
able in the taxable estate of a decedent 
insured, the only remaining criterion being 
whether or not the insured had had incidents 
of ownership.” Again, discussion of this 
change falls within the sphere of the estate 


3% Code Sec. 2039: Proposed Regs 
20.2039-1 and 20.2039-2. 
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Secs. 


Continued from page 419 


than within this 


reportorial treatment. 


planner rather merely 

The policyholder has, in all, much that is 
new to regard in his world of federal taxa- 
tion. Some of the changes glitter attrac- 
tively, others do not. The changes recorded 
here have varying virtues and varying mor- 
tality. Some are smiled upon benignly by 
the lawmakers and by the policyholders, 
while others suffer a dour regard from the 
one direction or the other. However, it is 
a new world, and possibly it’s entitled to 
a trial spin before any effort made to 
change its major outlines or reshape its axis. 


[The End] 


Regs. Sec. 


1s 


*Code Sec. 2042; Proposed 
20.2042-1 
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NEGLIGENCE 
Summaries of Selected Decisions 


Recently Reported by CCH 
NEGLIGENCE REPORTS 


Manufacturers’ Liability 

The following cases involve a_ consid- 
eration of the liability of manufacturers. 
NHE PLAINTIFFS 


mounting 


were engaged 


in 


‘I 
on 


their 


testimony, 


almost tubeless 
the tire exploded, 
According to 


there 


an new tire 


a rim when causing 


injuries. the plaintiffs’ 
pounds of 


at ft 


was ten air 


the tire 
The 

attributable to a 
tire 


pressure « less within 


oT i 


time of the explosion explosion was 


found to be 
break in the beads of 
the 


contended 


subse que ntly 


In an 


the action 


against tire 
that 
manufactured. 

that the 


manutacturer 
the 
The 
¢ xpl s10Nn 


the 


the plaintiffs 


tire was defectivels 


manufacturer argued 
was caused by excessive 


pressure and mismounting 


An expert 
manufacturer ) 


ft the tire 


witness (brought 


testified that the explosion 
could not have occurred under air pressure 
of ten pounds or less. A disinterested wit 
testified that he believed that of 
the plaintiffs had put additional air into the 
tire the had temporarily aban 
doned the mounting operation to attend t 
other matters. 


in by the 


ness one 


after other 
was submitted t 
the jury and a verdict was rendered for the 
manufacturer. 


The Case 


the manu- 
The court held that 


On appeal the judgment for 


facturer was affirmed 


Negligence 


Selected Decisions _ 
from All Jurisdictions 


to belie 
manufacturer’s 


admi 


right ve the testi 


There 
{ testimony 


Pass et al 


United 
Appeals for the Fifth Cir- 
1957. 6 


NEGLIGENCE C 


the jury had the 1e 


mony ol the 


expe rt 


was no error in the ssion ¢ 
or the instructions to the jury 

v I irestone Tire C7 Rub her ( 
States Court of 


April 3, 
1241. 


yiepany 


cult 
( 2d ) 


ASES 


N ANOTHER 
sought to 


CASI tl 


for injuries 


plaintiff 
sustained 


1€ 
recover 
when a defective cartridge exploded, send- 
Che high 


manufacturer's 


ing parts into his eye 
held that the 
mitting the defective 
able 


State court 
act of per- 
to be avail- 


by label 


lved in its 


Cal tridge 
indicati1 
invé 


without 
tl 


constituted a c 


ror use 


otherwise, danger use 


ntinuing wrong. 


» | 


ower court erroneously charged that 


1 
the action was barred by a statute of limi- 
r ft] took 


manu- 


) 
] ammunition 
after 


ammunition 


: 1 
tations if the sale ot the 


place more than one at its 


facture ‘| he sale oO the 
not the sole ac 
of. Instead, it 


the 


was 
t of negligence complained 
ntinuing wrong of 
to 
f the 
1o- 


was the c 


permitting defective cartridge be 


available for 


use without warning « 


danger involved if it w used 
the 


new tt 


as The ju 


ment for manufacturer was set aside 


and a ial ordered.— Handler et al 
vw. Remington Arms Company, Inc 
cut Supreme Court of 


1957. 6 NEGLIGENCE C 


‘| 
elastic 
Che 


rope 


Connecti- 
Errors. March 26, 
ASES (2d) 1284 


her 


YHE F 


follows: 


ACTS « 
The 


exerciser 


oT case were 


purchased 


as 


an 


anot 
plaintiff 
from a department store. 
rubber 


40 
459 


exerciser was an ordinary 


¥, inch in diameter and 


about 





inches long with loops at each end. While 
performing a “Tummy Flattener” exercise 
as described in the manufacturer’s illustrated 
“Instructions,” the rubber rope slipped 
from the plaintiff's feet, snapped back and 
struck her in the eye. 
resulted. 


\ serious eye injury 


The plaintiff brought an against 


the vendor of the 


action 
breach of 
She also 


device for 
fitness 
charged that the manufacturer put on the 
market an inherently dangerous device and 
negligently failed to 
protect, her against the danger. 
court 


an implied warranty of 


otherwise 
The trial 
motions for 
summary judgment and the plaintiff appealed. 


Warn, or 


granted the defendants’ 


Che court of appeals affirmed the judg- 
ment for the defendants. 
not liable since a statute (Section 28-1115 
of the District of Columbia Code (1951)) 
stated that there is no implied warranty as 
to the ; sold 
trade or name. In regard to the 
manufacturer, the court held that the rub- 
ber exerciser was not inherently dangerous 


The vendor was 


fitness of any article under a 


brand 


Che manufacturer was under no duty to 
give warning of some general possibility of 
danger which might arise from the use of 
the device. The court said that it would be 
hold that the manufacture 
liable for damages if it fails to 
warn users that a rope, such as the one in 
this case, might slip off a foot or out of 
a hand.—Jamieson et al. v. Woodward & 
Lothrop United States Court of Ap- 
peals for the District of Columbia Circuit. 
April 16, 1957. 6 NEGLIGENCE CAseEs (2d) 1172. 


erroneous to 
may be 


Court Determines Liability 
of Operator of Historic Site 


Where a historic inn and its adjacent 
grounds were maintained in their original 
primitive state, the plaintiff had no action 
for injuries sustained when she stepped 
into a hole on the grounds. Massachusetts. 


The Wayside Inn, formerly called the 
Red-Horse Inn, was erected in about 1663. 
It is one of the oldest institutions of its 
kind in this country. In 1923 Henry Ford 
acquired the inn and had it and its grounds 
restored as nearly as 
condition. In 
corporation 


their 
defendant 
“Scientific, 
purposes 
posterity 
places and objects of historical . . 
Henry 


possible to 
1944 the 
organized for 
charitable 
preserving for 


original 
was 
educational and ; 
buildings, 
. interest.” 
Ford conveyed the land and build- 
ings to this corporation. 


460 


and 


1948, the 
labor organization and their ladies held an 
the inn. They were furnished a 
meal, the payment for which entitled them 
to use all the facilities of the place. The 
plaintiff stepped into a hole in a path and 
fell, sustaining injury. At the time of the 
accident the sun was and the 
plaintiff's vision was good. There was noth- 


On October 3, members of a 


outing at 


shining 


ing to prevent her from seeing the path 

The court assumed that the plaintiff was 
a business invitee. Since the business of the 
defendant was to maintain the inn and its 
adjacent grounds in their original primitive 
state, it permitting 
the hole to exist on the path upon which 
the plaintiff walked. 

The was rough 


tially its natural state. 


was not negligent in 


and in substan- 
The court held that 
the plaintiff should have been aware of the 
existing 


terrain 


conditions. The plaintiff's excep- 
tions to a verdict for the defendant were 
overruled.—lance v. Wayside Inn, Inc. 
Supreme Judicial Court 
6 NEGLIGENCI (2d) 


Massachusetts 
March 29, 1957. 
1300. 


CASES 


Short Shorts from the Courts 


Sixth Circuit ... The plaintiff, a ten-year- 
old boy, was seriously injured at an amuse- 
ment park when he attempted to run up a 
moving “Magic Carpet.” \ short time 
before his injury he had ridden down the 
“Carpet” in the usual manner. The de- 
fendant was liable because it failed to have 
an operator at the bottom of the device to 
control its speed or otherwise direct cus- 
tomers to leave at the conclusion of the 
ride-—Krumholts v. Poteet. United States 
Court of Appeals for the Sixth Circuit. 
April 19, 1957. 6 NeGLIGENCE CAseEs (2d) 
1187. 


The 


an airline pilot 


Missouri 
that 
storm ata 


indicated 

into a thunder- 
although he 
aware that he would likely confront turbu- 
lent weather. An airline who 
sustained injury when she was thrown from 
her seat, 


evidence 
flew 
high 


speed was 


passenger, 
recovered in her action against 
the airline—Cudney v. Braniff Airways, Inc 
et al. Missouri Supreme Court. March 11, 
1957. 6 NEGLIGENCE CAsEs (2d) 1223. 


Tennessee ... A 
thrown over 


12-year-old girl was 
the handlebars of her bicycle 
because of the condition of the sidewalk 
pavement. She obtained a judgment against 
the municipality.—City of Winchester v. Fin- 
chum. Tennessee Supreme Court. April 1, 
1957. 6 NEGLIGENCE CAses (2d) 1269. 
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LIFE 
| 


Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Creditor ls Constructive Trustee 
of Proceeds in Excess of Debt 


Where the creditor held the policies until 
the insured’s death and realized an amount 
in excess of the debt, he was a construc- 
tive trustee of the excess amount for the 
benefit of the insured’s estate. Wisconsin. 


lhe issue presented in this case (as noted 
by the state supreme court) was as follows: 
Is it against public policy for the insured’s 
creditor to absolute 


avail himself of an 


assignment of pledged life in- 
upon the debtor, 
intended to end the 
relationship, for any 
enable the 
realize the policies’ casl 


previously 


surance policies issued 


which assignment is 
creditor-debtor other 


purpose than to creditor to 


surrender values? 
Che court said that it offends one’s sense 


that a 
from a 


realize 
than the 
principal and interest due on the loan for 
which the pledged plus any 

the creditor for premiums 
To uphold 
the lower court’s judgment for the creditor 
would be to bring 
pressure upon 
vert the creditor’s 
pledgee to that of 
might 


of justice creditor should 


more policy’s proceeds 


policy was 
expenditure of 
necessary to protect his security. 
encourage creditors to 
debtors to con- 
that « 
order that he 
the insured’s life in 


necessitous 


rights from yf 
owner in 
gamble upon 
the hope of realizing the difference between 
due on the loan and the face 
value of the policy. In the present 
alleged that 


to approximately $90,000. 


the amount 
case it 
difference amounted 


was such 


It was noted that the majority rule is 
that owner of a life 
policy has an insurable 


where an insurance 


interest therein, he 
may make a valid assignment of the policy 


third 


interest 


to a insurable 


that it 
public policy 
to engraftt an exception on to such rule to 


party having no such 


However, the court said 


clearly is in the interest of 
found in the 
that a desirable 
exception, and one which it was compelled 


cover situations such as that 


instant case. It declared 


to adopt, is that any purported absolute 
assignment by a debtor to a creditor of a 


Life, Health—Accident 


policy, which had previously bee pledged 


as security to the creditor, is only valid 


between the immediate parties to the extent 
t realize the 


After the 


absolute 


of enabling the creditor 


policy’s cash surrender value 


creditor receives such a1 


assign 


ment and the creditor-debtor relationship 
is terminated, if the creditor 


hold the policy ror ti ) 


continues to 
Irpose of gambling 
becomes a con- 
it of the 


recely ed 


the imsured’s life, he 


upon 
structive trustee for the benef 
deceased’s estate of any proceeds 
upon the insured’s death to the extent that 
such amount that 
would him if the creditor- 
debtor relationship had not been extinguished. 
The court added that a precedent for enforc- 


g such a 


proceeds exceed the 


have been due 


constructive trust is provided 
Inited States Su- 


Davis, 104 U. 


by the decision of the | 
preme Court in 


S. 775 (1881) 


It was concluded in it case that 
the assignment of the policies was 
only valid to the f enabling the 
creditor to rea 
value. The 


constructive 


surrender 
creditor wa held to be the 


1 


trustee tor the venefit of the 


insured’s estate of proceeds recovered 
Shae ae 

in excess of the amoul ort the debt. Che 
order granting the creditor’s demurrer was 
overruled If the fact -elating to the 
assignment of the policies are established at 
trial, it will be 


that a 


matter of law 
Was created.— 
Spencer et al. Wisconsin 


Marcl 5. 


held as a 
constructive 
Albrent, Admrx. v 
Supreme Court. 
Cases (2d) 339 


trust 


2 


1957. 3 Lire 


Short Shorts from the Courts 


Sixth Circuit .. . The 
victed of murder and executed. 


insured was con- 
It was not 
contrary to the public policy of New York 
to permit the recovery of the policies’ pro- 
ceeds by the beneficiary since the insured’s 
murder victim was a stranger to the policies 
and a two-year incontestable clause was ef- 
Hancock Mutual Life 
v. Tarrence. United 
Appeals for the Sixth Circuit. May 


3 Lire Cases (2d) 297. 


Insur- 


states 


fective.—J ohn 


ance Company 


Maryland . 
tended to 
was caused by 


Where medical testimony 
that the death 
a heart attack, it was error 
that the insured 
made material misrepresentations when he 
denied treatment for an ulcer.—Heidenreich 
v. Metropolitan Life Insurance Company. 
Maryland Court of Appeals. May 9, 1957. 
3 Lire Cases (2d) 365 


show insured’s 


to hold as a matter of law 


461 








FIRE 


| Summaries of Selected Deci- 


| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


Employees’ Signed Confessions 
Admissible to Prove Loss 


In an action to recover on a fidelity insur- 
ance policy, the signed confessions of 
employees were admissible as declarations 
against interest to prove a misappropria- 
tion and the amount thereof. Ohio. 


The insured (employer) was covered by 
a fidelity insurance policy. 
insured apprehended certain of its 
ployees in the act of appropriating funds 
to their 
written confessions admitting misappropria- 
tions over a period of time and stating the 


One day the 
em- 


own use. The employees signed 


amounts taken during this period 


The insured brought an action to recover 
its loss under the fidelity policy. During 
the trial the insured claimed that all but one 
of the allegedly dishonest employees were 
unavailable as they having 
summoned and not found in the jurisdiction 
by the sheriff. The insured offered their 
signed confessions into evidence to prove 


witnesses, been 


the fact of misappropriation and the amomnt 
of the 
mitted into evidence only for the purpose 


loss. These confessions were ad- 
of showing waiver on the insurer’s part of 
provisions in the policy 
regarding notice and the filing of formal 
proof of loss. A verdict of than the 


amount claimed by the insured was returned 


any conditions or 


less 
The court of appeals reversed 


that the trial 


such confes- 


by the jury. 
the judgment on the 
court erred in not 
sions for all purposes. 

The 
judgment for the insured. 


basis 
admitting 


state supreme court affirmed the 
The court noted 
that the rule has arisen that a declaration 
against interest by one not a party or in 
privity with a party to an action is admis- 
sible in evidence if “(1) the person making 
such declaration is either dead or unavail- 
able as a witness due to sickness, insanity 
the jurisdiction, (2) the 


or absence from 


declarant had peculiar means of knowing 
the facts which he stated, (3) the declara- 
tion was against his pecuniary or proprietary 
interest and (4) he had no probable motive 
to falsify the facts stated.” 
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Element (1) of the above rule was some- 
what broader than the dicta in Stetson 
City Bank of New Orleans, 2 Ohio St. 16 
which indicated that a signed 
could not properly be received in evidence 
while the person making the statement was 
a living and competent witness. The instant 
court, however, declared that there may be 
circumstances other than death which ren- 
der a witness unavailable to testify, and that 
a declaration against interest can apply to 
such a situation. 


” 
z 
/, 


confession 


concluded that the written and 
signed confessions were admissible in evi- 
dence as declarations against interest as to 
both the fact of misappropriation and the 
amount of the loss.—G. M. McKelvey Com- 
pany v. General Casualty Company of America 
Ohio Supreme Court. May 29, 1957. 9 Fier 
AND CASUALTY CAsEs 174. 


It Was 


Completed Operations Exclusion 
Bars Insured’s Recovery 


Where all that remained to be done in 
connection with certain repair work was 
its inspection and approval, the work was 
complete within the meaning of the com- 
pleted operations exclusion of a contrac- 
tors’ liability policy. Texas. 


‘Two persons were asphyxiated because of 
the alleged negligence of an employee of a 
butane company (the insured) in making 
certain repairs to a butane tank. The in- 
surer brought suit against the butane com- 
pany for a declaratory judgment to the 
effect that it was not liable under a manu 
facturers’ and contractors’ liability 
The trial court rendered a judgment re 
lieving the insurer of liability. The court 


policy. 


of appeals reversed the judgment. 


The supreme court 
court of appeals, and rendered a judgment 
for the The high court held that 
the insurer’s liability was limited under the 


state reversed the 


insurer. 


“Premises-Operations” hazard to damages 
for injuries resulting from accidents occur- 
ring before operations are completed. The 
court said that if the insured wished cover- 
age after the work was completed, it should 
have purchased coverage against the “Prod- 


ucts” hazard. 


The 
whether the 


next question to be decided was 


work was completed in the 
instant case at the time the injuries were 
sustained. \ managing partner of the 
butane company testified that he regarded 
an inspection by him as an integral part 


of the work done by his employees, and 
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that since he had not made an inspection, 


the work was not completed. 


he court noted that the rights of the 
parties rested in contract. The policy did 
“completion of 
test for dete 
mining when an operation is completed. It 
provided only that 
deemed 


not define “operations” or 


operations,” or prescribe a 
“operations shall not be 
improperly or 
performed or further 
may be required pursuant to a 


incomplete because 


detectively because 
operations 


service Or maintenance agreement.” 


‘here was no evidence that it was an 
established and recognized custom in the 
F rated by the 
company that all work of subordinates must 
be inspected by the owners of the 
part of the undertaken. 

it could not be that the butane 
and the insurer contracted with refer- 


ence to 


type of business op butane 


busine SS 


a work Thus 


said com- 
pany 
such a custom There also was 
that the 
the managing partner’s practice of inspect- 


ing the work of subordinates as part of the 


no evidence insurer had notice of 


operations on the premises of customers 


The that it 
that the parties used the word “operations” 
in the policy as a 
“work.” It 
of law that an inspection and approval of 
the work was an integral part of the work 
itself. The court added that there is little, 
if any, risk of an accident arising out of the 


court declared seemed clear 


synonym of the word 


could not be said as a matter 


simple act of making an inspection and little 
reason, therefore, for holding that the par- 
ties intended the policy to cover inspections 

Pan American Insurance Company v. Cooper 
Butane Company et Supreme 
Court. April 3, 1957. ASUALTY 
Cases 152. 


al Texas 
Q Fire AND ( 


Question of Theft’s Occurrence 
Is for Jury’s Determination 


Passing motorists apparently made off 
with goods which fell from a moving van. 
There was sufficient evidence to go to 
the jury on the question of whether there 
had been a theft of the goods within the 
meaning of a policy’s theft provision. 
Alabama. 


The plaintiffs brought an action on a 
blanket transportation policy (containing a 
theft provision) to recover for the loss of 
certain household furnishings. The evidence 
showed that nine barrels of household fur- 
nishings, a mattress and box springs, and 
some other goods fell from the tail gate of 
a moving van. The driver of the van did 


Fire and Casualty 


and only 
Vas ever recovered 


not immediately notice the loss, 
a portion of the 


although 


goods 


diligent efforts were made to do 
so. Apparently passing motorists made off 
with the goods Che trial instructed 
(on the basis of the 
the defendant insure1 


dict. Judgment was 


court 
above evidence) that 
was entitled to a ver- 
awarded to the insurer. 
1 
An appe al was take1 


Held: 


remanded. One coverage of the 


Judgment reversed and the case 
: policy was 
(c) Against shipping 
only, but does not include pilfer- 
Count 5 of the complaint 


Che 


the trial court 


heft of an entire 
package 
age.” plaintiffs’ 
this state 


was 


was based on 


supreme court 


provision 
held that 
in error in not 
Cee gets 

jury lhe 
broadly stated that “theft” as used in an 


submitting Count 5 to the 
‘ 


i 
court noted that it has been 
insurance policy is synonymous “lar- 


ceny 


Larceny may ‘ommitted on a public 


highway, the c noted. Before an act 


can constitute a “theft” or “larceny,” the 
made with the 
vf the taker to deprive 
lhe court stated 


ether the acquisition 


taking must be felonious 
intent on the part 
the owner of the 
that 
of found 
important to determine (1) 
had 


discover, the 


property. 


in determining wl 


constitutes larceny, it 1s 


woods 
l whether the 
knowing, or 


finder knew o1 means of 


endeavored to owner; (2) 


whether he concealed or made known his 
conducted him- 


(See Griggs 


acquisition; and (3) how he 
self with the goods in general 
v. State, 58 Ala. 425.) It is a question of 
fact for the jury as to whether the requisite 
intent burden is on the 
existence of the 


existed, and the 


insured to establish the 


taker’s criminal intent by a preponderance 
ot the 


doubt). 

The concluded 
sufficient this 
to the jury on the question of whether there 
had been a theft of the goods. It added 
that the pilferage exception did not apply 
since the entire shipping packages, not just 
a part of the contents thereof, were taken.— 
Chemstrand Corporation et al. v. Maryland 
Casualty Company. Alabama Supreme Court. 
May 9, 1957. 9 Fire AND CASUALTY C 


evidence (not beyond a reasonable 


that there 


case to go 


instant court 


was evidence in 


ASES 155 


Short Short: Ninth Circuit 


The estoppel should 
not have been decided by a summary judg- 
ment.—Cox v. English-American Underwriters 
et al. United States Court of Appeals for 
the Ninth Circuit. April 19, 1957. 9 Fire 
AND CASUALTY CAsEs 150 


issues of waiver or 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Reference to Insurance 
Is Prejudicial Error 


Prejudicial error was committed by the 
admission of testimony which made refer- 
ence to insurance. Since no attempt was 
made to eradicate the error, it was a 
ground for reversal. Alabama. 


During the trial of a personal injury 


action a witness for the defendant was 


cross-examined. The witness was asked if 
he had given another statement in regard to 
“That day or the 
insurance 
The 
witness did not 


the accident 
next 
don’t know his 
stated that the 
the occupation of the 


He replied 


one, it was an company, | 
trial court 


have to use 


name.’ 


whom he 
Che defendant objected 
exclude the 


person to 
gave the statement. 


and moved to testimony, and 


The objection 
motion were overruled and the defend- 


also moved for a mistrial. 
and 
Judgment was 
entered for the plaintiff and the defendant 


appealed. 


ant reserved an exception 


The state supreme court said that it 
clear that the plaintiff’s sole purpose in asking 
to whom the statement 


was 
was was to 
convey the idea to the jury that the defend- 
ant had also noted 
that plaintiff's counsel made the statement 
(in his closing argument) “after they 
lect $30,000 [defendant] and | 
still be friends.” This could be 
to mean that the 
demnified in this amount by his insurer. 


The court that it 
error to allow testimony showing, or 


given 
insurance coverage. It 


col- 
will 
interpreted 


defendant would be in- 


is prejudicial 
tend 
ing to show, that a party is indemnified in 


declared 


any degree or fashion by an insurance com- 


pany. (See, for example, Pearson v. Birming 


ham Transit Company, 6 AUTOMOBILE CASES 
(2d) 470, 87 So. (2d) 857.) 


insurance is injected into the case during 


However, when 


the questioning of witnesses, the prejudicial 
error may be eradicated. (See Colquett v 
Williams, 86 So. (2d) 381.) 
may be accomplished by such means as the 
prompt exclusion of the testimony by the trial 


judge and 


This eradication 


adequate instructions to the 


jury to the effect that insurance was not to 
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However, 
made by 


verdict. 
argument 


be considered in thei 


With reierence to an 
counsel emphasizing the existence of insur 
ance carried by his opponent, the instant 
that the in- 


(See the Pearson 


court has taken the position 


fluence is ineradicable. 
case cited above.) 

It was noted that there was no attempt to 
eradicate the prejudicial effect of the state- 
ment made by the witness in the 
This statement and the 
argument of the 
held to be grounds 
and remanding the case.——Thorne v. Parrish 
\labama Court. November 15, 
1956, 9 Cases (2d) 645. 


present 
case. improper 
plaintiff's counsel were 
sufficient for reversing 

Supreme 
\ UTOMOBILI 


Short Shorts from the Courts 
Eighth Circuit . . The insureds were 


entitled to a jury trial on the issues of the 
ownership and use of a car involved in an 
accident. A declaratory judgment rendered 
in favor of the insurer was reversed.- 

Johnson et al. v. Fidelity & Casualty Company 
of New York. United States Court of Ap- 
peals for the Eighth Circuit. November 
20, 1956. 9 AuToMoBILE CAsEs (2d) 698. 


Fiorigs «.. . 


not conclude 


Since lack of witnesses does 
the question of negligence in 
case, the evidence 


an automobile accident 


should have 
been sent to the jury for its consideration.— 
Chaney et al. v. Headley et al. Florida Su 
Court. October 31, 1956. 9 Auvro- 
Cases (2d) 656 


Michigan . .. The plaintiff was not 
contributorily negligent because she failed 
to anticipate that the would 
enter the intersection at an excessive speed. 

Boyson v. Hurst. Michigan Supreme Court. 
oN ater ce 


received, though in conflict, 


preme 
MOBILI 


defendant 


December 6, CASES 


(2d) 1039. 


North Carolina . . The insured could 
not recover medical expenses for injuries 
sustained by the driver of his truck where 
it was not shown that the driver was “en- 
the truck at the time of the accident. 
Admr. v. Pennsylvania Threshermen 
& Farmers’ Mutual Casualty Insurance Com 
pany. North Carolina Supreme Court. Octo- 
ber 31, 1956. 9 AuromMosILE CAses (2d) 661. 


tering” 


Jarvis, 


Texas . - A car owner loaned his car 
to another person and requested its return. 
The 
negligent manner in which the driver of the 
car was operating it while returning it. No 
agency relationship existed—English v. Dhane 
et al. Texas Supreme Court. October 31, 
1956. 9 AutomMosILE Cases (2d) 705. 
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owner was not responsible for the 
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AN ANALYSIS of ‘‘Blast and Sonic Boom 
Damage Cases’ will be made by Stratton 
Hammon. Among the things he stresses is 
the need for the use of expert testimony in 
this field. The author notes that the natural 
laws governing explosives are as well known 
to qualified experts as the action ’of the sun 
is known to weather bureau officials. 


THE TOPIC ‘Statements — Necessity and 
Value’’ will be discussed by Clarence G. John- 
son. He notes that the professional statement 
is the backbone of a good claims investiga- 
tion. The term ‘‘professional’’ refers to the 
quality of the work. The author stresses the 
need for specific details. 


\\ 

D isctosure of Insurance Policy Limits’’ 
will be the subject presented by Joseph T. 
Lavorci. A survey of state and federal cases 


in many states shows that there is a conflict 
of authority as to whether the defendant can 
be compelled to disclose his policy's limits. 
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